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THE RAPID ACT; THE SUNSHINE FOR REGU- 
LATORY DECREES AND SETTLEMENTS ACT 
OF 2015; AND THE SCRUB ACT OF 2015 


MONDAY, MARCH 2, 2015 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 4:01 p.m., in room 
2141, Rayburn House Office Building, the Honorable Tom Marino 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Marino, Goodlatte, Issa, Collins, Rat- 
cliffe, Trott, Bishop, Johnson, Conyers and Peters. 

Staff Present: (Majority) Daniel Flores, Subcommittee Chief 
Counsel; Andrea Lindsey, Clerk; and (Minority) Slade Bond, Coun- 
sel. 

Mr. Marino. Good afternoon. I want to thank you for being here, 
and the Subcommittee on Regulatory Reform, Commercial and 
Antitrust Law will come to order. 

Without objection, the Chair’s authorized to declare recesses of 
the Committee at any time. 

We welcome everyone to today’s hearing on H.R. 348, the “Re- 
sponsibly And Professionally Invigorating Development Act of 
2015,” also known as the “RAPID Act,” H.R. 712, the “Sunshine for 
Regulatory Decrees and Settlements Act of 2015,” and H.R. 1155, 
the “Searching for and Cutting Regulations that are Unnecessarily 
Burdensome (SCRUB) Act of 2015.” 

I will recognize myself for my opening statement. The American 
historical record has always been, “the worse the recession, the 
stronger the recovery.” Regrettably for many Americans I think we 
can all agree the recovery from the recession has been anything but 
strong. According to the Federal Reserve Bank of Minneapolis in 
the 10 previous recessions since the depression, the economy recov- 
ered all jobs lost during the recession after an average of 25 
months from the prior jobs peek. 

Under the current Administration however, it took until June 
2014, 78 months after the prior jobs peek or 6 and a half years 
later for even The New York Times to claim we had recovered all 
of the recession’s job losses. Besides losing paychecks, many of 
Americans have lost the dignity and satisfaction that comes from 

( 1 ) 
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earning a living and supporting a family with a full time job. No 
government benefit can compensate a person for that. 

Americans are ready to work. Employers are eager to create jobs, 
if only the government could just get out of the way. As we will 
hear from the witnesses today the job opportunities are here on 
U.S. soil. A study of proposed projects in just one sector of the econ- 
omy, the energy sector found that if a modest number of these 
projects were allowed to go forward and break ground and the di- 
rect and indirect economic benefits would be tremendous. It identi- 
fied 351 projects if approved to generate $1.1 trillion and create 1.9 
million jobs annually. 

The U.S. Chamber of Commerce’s study. Project No Project, 
looked at the potential economic impact of permitting challenges 
faced by U.S. companies attempting to propose new energy 
projects. For example, Penn-Mar Ethanol attempted to construct an 
ethanol reducing plant in Conoy Township Pennsylvania, but 
neighboring Hellam Township sent a letter to — excuse me, Conoy 
Township’s board of supervisors objecting to the ethanol plan. 
Hellam Townships objections included environmental risks to the 
surrounding area and a risk of causing the beautiful area sur- 
rounding the Susquehanna River to become an undesirable site. Is 
that when we mean when we talk about negative environmental 
impact and obstructed scenic view? Certainly job creators can’t be 
effective in creating jobs until such an over expansive extreme re- 
gime. 

After hearing about the numerous projects currently awaiting ap- 
proval, many of us might be asking ourselves if the workers are 
here, and the jobs are here, then what’s keeping workers idle? 
Well, I will tell you, it is our outdated, burdensome, convoluted. 
Federal permitting process that has become a hotbed for the envi- 
ronmental extremists looking to hold up infrastructure of building 
and growth that our country so desperately needs. 

Today there is no limit to the objections various agencies can 
raise. Environmental reviews not uncommonly take up to a decade 
or more holding jobs hostage in the process. Antigrowth, 
antipermitting advocates meanwhile can lie in the weeds for an- 
other 6 years once a permit is finally granted, before ambushing 
good faith project developers with dilatory job and project killing 
litigation. 

Instead of empowering businesses to be the engine of our econ- 
omy, we instead tie them up with thousands of pages of decisions 
in interminable administrative and litigation delays. This is incom- 
prehensible to anyone but a specialist, a costly legal team or a so- 
called advocacy group that seeks to kill economic activity and the 
jobs in growth for hardworking Americans that come with it. 

I introduced the RAPID Act to right the ship, restore balance and 
impose sanity on our Federal permitting system. My esteemed col- 
league Mr. Collins from Georgia and Mr. Smith from Missouri simi- 
larly introduced the Sunshine for Regulatory Decrees and Settle- 
ments Act and the SCRUB Act to achieve the same thing in litiga- 
tion that seeks to force new regulations in an effort to clear from 
the code of Federal regulations overburdensome regulations we no 
longer need. 
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The key to these reforms is balance, and each of these reforms 
has that. My RAPID Act strikes the right balance between con- 
servation, and deployment, and development. 

The Sunshine for Regulatory Decrees and Settlement Act strikes 
the right balance between respect for plaintiffs and defendant’s 
right and regulatory litigation in fairness to regulate entities in 
State coregulators that must bear the burden of living under and 
implementing new regulations. 

And the SCRUB Act strikes the right balance between keeping 
regulations we still need in scrubbing from the books regulations 
that are unnecessary obstacles to jobs and growth. I thank our wit- 
nesses for attending and sharing their valuable expertise with us 
and look forward to their testimony. 

It is my pleasure now to recognize the gentleman from Georgia, 
the Ranking Member of the Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law, Congressman Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

In 1981 a professor of law at the University of Chicago described 
the difference between the parties as quite simple, while cautioning 
Republicans against the fervent pursuit of regulatory reform stat- 
ing, Democrats want to run the country and Republicans don’t 
want them to. Republicans seem delighted in the prospect of legis- 
lation that will make change more difficult. Where government ac- 
tion is needed by the private sector as it is for the licensing of new 
nuclear plants, the procedural safeguards and judicial review pro- 
tections so carefully nurtured in other contexts by the corporate 
bar have proven to be a Frankenstein, affording licensing oppo- 
nents, unlimited opportunities to impose costly delays. 

The professor concluded that regulatory reform measures do not 
deter regulation, they deter change no matter the cost of inaction. 
That professor would go on to become an Associate Justice of the 
United States Supreme Court and his name, none other than 
Antonin Scalia. It is indeed rare for me to quote Justice Scalia in 
any context, let alone with approval, but I’m struck by the pre- 
science of the Justice over 3 decades ago in describing the short- 
sighted nature of proponents of regulatory reform. 

During today’s hearing this Subcommittee will consider three 
pieces of legislation that do absolutely nothing to protect the public 
interest, grow the economy or create jobs. The only connection be- 
tween these bills is their bold corporatism. H.R. 348, the so-called 
Responsibly and Professionally Invigorating Development Act of 
2015 will result in widespread confusion and delay in the review 
and permitting process under the National Environmental Policy 
Act by carving out a separate environmental review process for 
construction projects, which the bill doesn’t even define. And if an 
agency fails to meet the unrealistic deadlines mandated by H.R. 
348, the bill would automatically green light a project regardless of 
whether the agency has thoroughly reviewed the project’s risks. 

This legislation is a solution feverishly in search of a problem. 
The nonpartisan Congressional Research Service reported in 2012 
that project approval delays based on environmental requirements 
are not caused by NEPA, but are more often tied to local. State and 
project specific factors, primarily local state agency priorities. 
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project funding levels, local opposition to a project, project com- 
plexity or late changes in project scope. 

I also have serious concerns with H.R. 712, the “Sunshine for 
Regulatory Decrees and Settlements Act of 2015.” Consent decrees 
and settlement agreements help ensure that agencies take nec- 
essary action by a certain date. The Government Accountability Of- 
fice also reported in December of 2014 that there is zero evidence 
indicating that agencies collude with public interest groups in 
bringing these consent decrees that the Chamber has often 
claimed. 

H.R. 712 would allow for nearly any private party to intervene 
in a consent decree revealing the legislation’s true purpose of stack- 
ing the deck in industry’s favor to avoid the enforcement of the law. 

Lastly, H.R. 1155, the “SCRUB Act” is a one-way ratchet with 
the sole aim of prioritizing cost over benefits through the reckless 
elimination of rules without consideration of their benefits. This 
legislation would shift the cost of rules from corporations to con- 
sumers while posing substantial burdens and delays to agencies 
undermining public health and safety. It is indeed an act that 
should be scrubbed. 

In closing, I strongly oppose each of these deregulatory train 
wrecks that comprise the subject of today’s hearing. 

And I yield back. 

Mr. Marino. Thank you, Mr. Johnson. 

It is now my pleasure to recognize the Chairman of the full Judi- 
ciary Committee, the gentleman from Virginia, Chairman Bob 
Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

America’s voters sent the 114th Congress to Washington to do 
one thing above all other others, help turn around this Nation’s 
struggling economy. From the outset of the term, the Judiciary 
Committee has responded to that mandate with urgently needed 
reforms of Washington’s regulatory system. A system that virtually 
every day places new obstacles in the path of American jobs and 
economic growth. 

Already the House has passed two critical Judiciary Committee 
regulatory reform bills. The Regulatory Accountability Act to force 
regulators to account for and control far better the excessive cost 
of new regulations and the Small Business Regulatory Flexibility 
Improvements Act to force regulators finally to accommodate better 
the needs of small businesses when they issue new regulations. 

Today’s hearing considers three more integral parts of the Judici- 
ary Committee’s regulatory reform package, the RAPID Act, the 
Sunshine for Regulatory Decrees and Settlements Act and the 
Searching for and Cutting Regulations That Are Unnecessarily 
Burdensome or SCRUB Act. 

The RAPID Act contains common sense reform to streamline per- 
mitting for Federally funded and Federally permitted construction 
projects. It gives lead agencies more power to conduct and conclude 
efficient interagency reviews of permit requests and requires law- 
suits that challenge permitting decisions to be filed within 6 
months of the decisions. These are simple but powerful reforms 
that will allow good projects to move forward more quickly deliv- 
ering high quality jobs and improvements to American daily lives. 
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The Sunshine for Regulatory Decrees and Settlements Act curbs 
the abuse of sue and settle consent decrees and settlement agree- 
ments to force through new regulations under judicial authority 
without adequate consideration of the views of those who are regu- 
lated and of the States who so often must shoulder the hard work 
of implementing Federal regulatory decisions. 

Finally, the SCRUB Act institutes a blue ribbon commission to 
help identify and eliminate costly regulations that can safely be re- 
moved from the code of regulations. These include, for example, 
regulations that have achieved their purpose and are no longer 
truly needed, imposed paperwork burdens that can be reduced sub- 
stantially without significantly undercutting regulatory effective- 
ness or impede the new introduction of new, safer and more effi- 
cient technologies. 

Opponents of these bills contend that there are no problems with 
regulations or that these bills overreact to the problems and would 
bring needed regulatory actions to a halt. The American people 
know better. In the middle of it this winter’s historic cold, ask any 
worker displaced by a new ideologically driven power plant regula- 
tion how warm they are as they continue in vain to look for a new 
job. 

Ask any farmer who fears that the Environmental Protection 
Agency’s new Waters of the United States rule will place Federal 
permitting shackles on the use of their property because once in a 
while there is a puddle in a middle of field. 

Ask municipality and manufacturers across the country that will 
not be able to grow because of the EPA’s new ozone rule, the most 
costly single regulation ever issued. Like each bill in the Judiciary 
Committee’s regulatory reform package, each of these bills contains 
well thought out balanced reforms. They allow needed regulatory 
actions to take place but provide for more transparency, more pub- 
lic input and more accountability in the regulatory process. They 
also provide for more efficient decisionmaking and more effective 
tools to prevent or remove from the books regulatory actions that 
are not needed, are ill-considered or are the overreaching fruits of 
back door sweetheart negotiations between regulators and pro reg- 
ulatory advocates. 

I urge my colleagues to consider well and support these impor- 
tant pieces of legislation. I look forward to the testimony of our wit- 
nesses. 

And I yield back, thank you, Mr. Chairman. 

Mr. Marino. Thank you. Chairman. 

It is new my pleasure to recognize the Judiciary Committee 
Ranking Member, Mr. Conyers of Michigan for his opening state- 
ment. 

Mr. Conyers. Thank you. 

We seem to have on the Committee very differing views of what 
we’re going to be talking about today, I suppose the witnesses have 
picked up on that already. 

I’d like to describe what I think are three thoroughly flawed bills, 
and I begin with H.R. 348 the misleadingly titled “Responsibly And 
Professionally Invigorating Development Act of 2015.” Rather than 
making real reforms to the process which Federal agencies under- 
take environmental impact reviews as required by the National En- 
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vironmental Policy Act, this legislation will make this process less 
responsible, less professional and less accountable. 

I think that will come out during the course of our discussion be- 
tween us today. But worse yet this measure could jeopardize public 
health and safety by prioritizing speed over meaningful analysis. 
Under the guise of streamlining the approval process, the bill fore- 
closes potentially critical input from various stakeholders, includ- 
ing Federal, State and local agencies for construction projects that 
are Federally funded or that require Federal approval. 

Disturbingly, this measure could even allow such projects to be 
approved before the required review is completed. As a result, H.R. 
348 could allow projects to proceed that put public health and safe- 
ty at risk. These failings along with many others explain why the 
Administration and the President’s Council on Environmental 
Quality, along with 25 respected environmental groups, including 
the Audubon Society, the League of Conservation Voters, Natural 
Resources Defense Council and the Sierra Club strenuously oppose 
similar legislation considered in the last Congress. 

The next bill, H.R. 712, the “Sunshine for Regulatory Decrees 
and Settlements Act of 2015,” has a simple goal, to greatly discour- 
age the use of settlement agreements and consent decrees by Fed- 
eral agencies when they fail to meet their regulatory obligations as 
mandated by Congress. 

Why is this bill problematic? Well, here are a few reasons, as 
with the prior bill, H.R. 712 would effectively delay the implemen- 
tation of regulatory protections, thereby jeopardizing public health 
and safety. For example, the bill gives opponents of regulation mul- 
tiple opportunities to stifle rulemaking by allowing essentially any 
third party who is affected by the regulatory action at issue in a 
covered civil action to intervene in that civil action subject to rebut- 
tal, to participate in settlement negotiations, and to submit public 
comments about a proposed consent decree or settlement agree- 
ment that agencies would be required to respond to before such de- 
cree or agreement can be entered in court. 

Remember, Federal agencies are often sued for their failure to 
meet their statutory obligations, including missing rulemaking 
deadlines. Consent decrees and settlement agreements help to en- 
force the statutory mandates and assure that these agencies meet 
their obligations by a date certain. But, H.R. 712 would needlessly 
impede this enforcement process by imposing an extensive series of 
burdensome requirements on agencies seeking to enter into consent 
decrees or settlement agreements. 

A broad coalition of civil rights, environmental consumer protec- 
tion, and other public interest groups opposed a substantially simi- 
lar bill considered in the 112th and the 113th Congresses. These 
organizations include the Alliance for Justice, the American Asso- 
ciation for Justice, the Center for Food Safety, the Defenders of 
Wildlife, Earth Justice, the Natural Resources Defense Council and 
the Center for Effective Government and Public Citizen. Addition- 
ally, the Administration threatened to veto H.R. 712’s predecessor 
from the 112th Congress, stating that it would spawn excessive 
regulatory litigation and introduce redundant processes for litiga- 
tion settlements. 
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And finally, we have H.R. 1155, the “Searching for and Cutting 
Regulations that are Unnecessarily Burdensome Act of 2015” or for 
short the “SCRUB Act.” Most observers would agree in principle 
that retrospective review of existing regulations is a good idea. 
Agencies should periodically assess whether the rules they have 
promulgated are as effective as they can be or whether they are 
even necessary in light of changed circumstances. Unfortunately, 
the SCRUB Act would not simply require retrospective review, in- 
stead it is yet another attempt to hobble the ability of agencies to 
regulate and thereby prevent them from protecting public health 
and safety based on unsubstantiated rhetoric that regulations in- 
hibit economic growth. 

As a threshold matter, the central feature of the bill is the estab- 
lishment of a commission to identify rules that should be elimi- 
nated. The commission would effectively be able to second guess 
the judgments of Congress and the agencies with respect to the 
need for certain rules and the science and analysis warranting such 
rule. 

The bill reflects a blatantly one sized, unbalanced approach to 
retrospective review. For example, virtually all of the bills objec- 
tives and mechanisms are one-way ratchet. The measure is de- 
signed to result in the repeal or amendment of a rule only to elimi- 
nate or reduce costs regardless of the rules benefits. Tellingly, H.R. 
1155 does absolutely nothing to promote actions that would en- 
hance the benefits of rules. 

In closing these measures threaten critical public health and 
safety protections. It’s a shame that the majority has chosen to 
largely ignore the concerns of my colleagues and I have previously 
identified with these bills. 

I thank the witnesses for appearing today and look forward to 
their testimony. 

Mr. Marino. Thank you, Mr. Conyers. 

Without objection, other Members opening statements will be 
made part of the record. 

We have a very distinguished panel before us today. 

And I will begin by swearing in our witnesses before introducing 
them. 

If you would please rise and raise your right hand. 

Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 

Please let the record reflect that all the witnesses have re- 
sponded in the affirmative, and you may be seated, gentlemen. 

Our first witness is Mr. William Kovacs. Mr. Kovacs provides the 
overall direction, strategy and management for the environment, 
technology and regulatory affairs division as senior vice president 
of the division at the U.S. Chamber of Commerce. Since he joined 
the Chamber in March 1998, Mr. Kovacs has transformed a small 
division, concentrated on a handful of issues in Committee meet- 
ings into one of most significant in the organization. His division 
initiates and leads campaign issue campaigns on energy, legisla- 
tion, complex environmental rulemaking, telecommunications re- 
form, emerging technologies and applying sound science to the Fed- 
eral regulatory process. 
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Mr. Kovacs previously served as chief counsel and staff director 
for the House Subcommittee on Transportation and Commerce. He 
earned his J.D. from the Ohio State University College of Law and 
a Bachelor’s degree of science degree from the University of Scran- 
ton magna cum laude. 

Welcome, sir. 

Mr. Kovacs. Thank you, Mr. Chairman. 

Mr. Marino. Sir, I’m going to introduce everybody and then we 
will come back, do it that way. 

Our second witness is Mr. Sam Batkins. Mr. Batkins is director 
of regulatory policy at the American Action Forum. Mr. Batkins re- 
search focuses on the rulemaking efforts of administrative agencies 
and related efforts of Congress. His work has appeared in The Wall 
Street Journal, The New York Times, the Hill, National Review 
Online, Reuters, the Washington Post among other publications. 

Prior to joining the Forum, Mr. Batkins worked at the U.S. 
Chamber of Commerce Institute for Legal Reform and National 
Taxpayers Union. At the U.S. Chamber he focused on lawsuit 
abuse, tort reform and Federal regulations. At the National Tax- 
payers Union he focused on State and Federal spending. Mr. 
Batkins received his B.A. in political science summa cum laude 
from Sewanee, University of the South. He received his J.D. from 
Catholic University of America, Columbus School of Law. Welcome, 
sir. 

Our next witness is Dr. Patrick McLaughlin. Am I pronouncing 
that correctly? 

Mr. McLaughlin. Yes. 

Mr. Marino. Dr. McLaughlin is senior research fellow at the 
Mercatus Center for George Mason University. His research fo- 
cuses on regulation and the regulatory process with additional in- 
terest in environmental economics, international trade, industrial 
organization, and transportation economics. And his research is 
regularly published. 

Prior to joining Mercatus, Dr. McLaughlin served as a senior 
economist at the Federal railway administration in the United 
States Department of Transportation. Dr. McLaughlin has pub- 
lished in the fields of law and economics, public choice environ- 
mental economics and international trade. He owns a Ph.D. in eco- 
nomics from Clemson University, and welcome to you, sir. 

And our final witness is Mr. Amit Narang. 

Mr. Narang. Very good. 

Mr. Marino. Good. Mr. Narang is the regulatory policy advocate 
for Public Citizen and specializes on issues related to the Federal 
regulatory process. Prior to working for Public Citizen, Mr. Narang 
worked at the Administrative Law Review as an articles editor. 

Mr. Narang has many media appearances, including quotes in 
The New York Times and Bloomberg BNA, formerly the Bureau of 
National Affairs, Mr. Narang is a graduate of the American Uni- 
versity, Washington College of Law. And thank you, sir. 

Each of the witnesses’ testimonies or written statements will be 
entered into the record in its entirety. I ask that each witness sum- 
marize his testimony in 5 minutes or less. And to help you stay 
within that time, there is a timing light in front of you. The light 
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will switch from green to yellow, indicating that you 1 minute to 
conclude your testimony. 

And when the light turns red it indicates that your 5 minutes 
have expired. And if you go over that a little bit, that’s not a real 
problem. I’ll just tap to give you an indication that perhaps you 
could wrap up for us. 

With that. I’m going to call on Mr. Kovacs for his opening state- 
ment. 

TESTIMONY OF WILLIAM L. KOVACS, SENIOR VICE PRESI- 
DENT, ENVIRONMENT, TECHNOLOGY & REGULATORY AF- 
FAIRS, U.S. CHAMBER OF COMMERCE 

Mr. Kovacs. Thank you. Chairman Marino and Ranking Member 
Johnson and Members of the Committee for inviting me here today 
to testify on H.R. 348, currently known as RAPID, which addresses 
permit streamlining, and H.R. 712, which we refer to as the Sun- 
shine Act, and that would bring transparency to the sue and settle 
process which enables interest groups to set agency priorities. 

When we discuss regulatory reform it is usually about Federal 
agency accountability, transparency, public participation and effi- 
ciency, but one of the points that we’ve been making lately is regu- 
latory reform is also about Article I of the Constitution and Con- 
gress’ ability to hold agencies accountable for the intent of Con- 
gress. 

The primary goal of RAPID is to bring good management prac- 
tices, and I repeat that just good management practices, to the 
process of issuing infrastructure permits by requiring Federal 
agencies to do a few simple things. One, designate a lead agency 
to coordinate and manage the environmental review process within 
specified time frames. Two, manage Federal and State environ- 
mental reviews concurrently rather than sequentially. And three, 
establish a 6-month statute of limitations for bringing suit against 
the project, a time period Congress has similarly set for legal chal- 
lenges in Federal construction projects and water construction 
projects. 

Passage of RAPID is essential if this Nation is to foster job cre- 
ation. RAPID does not and I want to repeat this, does not mandate 
that any particular project be built, but it does require Federal 
agencies to provide the developer with a decision within a fixed pe- 
riod of time. Moreover, when RAPID was deployed in transpor- 
tation construction projects in SAFETEA-LU, it cut the time to 
complete a NEPA statement from 73 months to 37 months. The 
concept of permit streamlining has been supported in various 
amendments in the House and the Senate by the Administration 
and by Senators as diverse as Boxer and Barrasso and governors 
across the Nation. This is a bipartisan issue that this Congress 
should be capable of enacting. 

Turning now to H.R. 712, the Sunshine Act, this addresses the 
issue of sue and settle, a situation which occurs when an agency 
agrees to the demands of an interest group by voluntarily entering 
into a court approved consent decree. The process has resulted in 
over 100 regulations being issued in the last 5 years, many of them 
imposing costs over a $1 Mllion per regulation. 
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The Sunshine Act and I am going to use the word merely again, 
the Sunshine Act, merely requires that an agency seek public com- 
ment from the public prior to the filing of a consent decree and pro- 
vide the comments to the court. 

Second, it allows interested parties to seek to intervene if they 
can establish that their rights are not being adequately protected. 

The Chambers’ interest in these issues grew out of the fact that 
the regulations were being imposed both on States and our mem- 
bers as a result of settlements that they had no knowledge of We 
discovered that neither EPA nor the Department of Justice even 
maintained a database of such lawsuits but we were assured there 
were very few. We therefore undertook the research that cul- 
minated with a very extensive inventory of sue and settle amend- 
ments and it lists well over 100 new regulations that have resulted 
in the last 6 years from sue and settle agreements. 

Bringing a management process to the issuance of permits, a 
management process, none of the substances changed. And bring- 
ing transparency to the filing of consent decrees that are going to 
bind the agency for years can only describe as good government. 
I’m sure I’ll have some questions on it. Thank you very much. 

Mr. Marino. Thank you, sir. 

[The prepared statement of Mr. Kovacs follows:] 



statement of the U.S. Chamber of Commerce 


ON: Hearing on H.R. 348, the “Responsibly And 

Professionally Invigorating Development Act 
of 2015” (RAPID Act): H.R. 712, the “Sunshine 
for Regulatory Decrees and Settlements Act of 
2015”; and the “Searching for and Cutting 
Regulations that are Unnecessarily 
Burdensome Act of 2015” (SCRUB Act) 

TO: U.S. House of Representatives 

Committee on the Judiciary 
Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

DATE: March 2, 2015 

BY: William L. Kovacs, Senior Vice President, 

Environment, Technology & Regulatory Affairs 


1615 H Street NW | Washington, DC | 20062 

The Chamber's mission is to advance human progress through an economic, 
political and social system based on individual freedom, 
incentive. Initiative, opportunity and responsibility. 
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The U.S. Chamber of Commerce is the woild’ s largest business 
federation representing the interests of more than 3 million businesses of aU 
sizes, sectors, and regions, as wdl as state and local chamhers and industry 
associations. The Chamber is dedicated to promoting, protecting, and 
defending America’s free enterprise system 

More than 96 % of Chamber member companies have fewer than 100 
en^loyees, and many of the nation’s largest companies are also active 
members. We are therefore cognizant not only of the challenges facing 
smaller businesses, but also those fedng the business community at large. 

B esides representing a cross-section of the American business 
community with respect to the number of emfiloyees, major classifications 
0 f Ameii can business — e.g., manufecturing, retailing, s ervi ces , c onstructi on, 
wholesalers, and finance — are represented. The Chamber has membership in 
all 50 states. 

The Chamber’s international reach is substantial as well. We bdieve 
that global interdependence provides opportunities, not threats. In addition to 
the American Chambers of Commerce abroad, an increasing number of our 
members engage in the export and import of both goods and services and 
have ongoing investment activities. The Chamber fevors strengthened 
international competitiveness and opposes artificial U.S. and foreign barriers 
to international business. 

Positions on issues are developed by Chamber members serving on 
committees, subcommittees, councils, and tadc forces. Nearly 1,900 
businesspeople participate in this process. 
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BEFORE THE COMMITTEE ON THE JUDICIARY OF THE U.R HOUSE OF 
REPRESENTATIVE S; SUBCOMMITTEE ONREGULATORY REFORM, 
COMMERICAL AND ANTTIRUSTLAW 


Healing onH.R 348, the “Resp ansi) ^ And FroRssiDnally Invjgarating 
Dwelopinent Act of 20 IS” (RAPID Act); H.R 712, the “SuiuhJnefor Regulatory 
Decrees and Settlements ActDf201S”; and the “Seaichdngfii rand Cutting 
ReguIatiDns that are Unnecessarily Burdensome Actaf201S” (SCRUB Act) 


Testimony of William L. Kovacs 

Senior Vice President, Environment, Technology & Regulatory Afbirs 
U.S Chamber of Commerce 

March 2, 2015 

Good afternoon. Chairman Maiino, Ranking Member Johnson, and distingmshed 
Ivlembeis of the Subcommittee. My name is William L. Kovacs and I am senior vice 
president for Environmenl, TechnDbgjrard Regulatory Affairs at the U.S. Chaniberof 
Commerce. My statement details the Chamber’s strong support for i™ re gulatoiy reform 
bills noiv pending before this Subcommittee, H.R. 348, the ‘Responsibly and 
Professionally Reinvigorating Development (RAPID) Act of 20 15,” and H.R. 712, the 
“Sunshine for Regulatory Deere es and S ettlements Act of 20 1 5 .” These two bills 
embody many of the U.S. Chamber’s highest regulatoryre form priori tie sin the 114®’ 
Congress. Accordingly, we urge this Subcommittee to send this critical legislation to the 
House floor. 

TheU.R Chamber’s Regulatory Reform Agenda 

On December 2, 2014, U.S. Chamber of Commerce President and CEO Thomas 
J. Donohue articulated the urgent need to fix the U.S. regulatory sjBtem, He identified 
four hey principles to accomplish real regulatory re form and lead to greater growth, more 
jobs; and better government. Those principiles are: 

• Restore fUeral agency accountability to the pub lie and Congress. 

• Ensure greater tianspareiuy by agencies in their decision making process 
and their actions. 

• ARmv impioved, meaningful participation by stakeholders. 

• Guarantee that the iMeral process to permit major newprojects a safe but 
swift. 

The Chamber specifically supports H.R. 348 aiidH.R. 712, abng with H.R. 185, the 
“Regulatory AccountabdityAct of 2015” — ^which already passed the House on a 
bipartisanvote — asvehicles to turn these principiles into reahty. Bybiingirg more 
predictability and efficiency to the project permitting process and requiting ^encies to be 
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traiispanent and disclose the sue-aiid-settie agieemenis Iheywish to eiitEr into, these bills 
address the compellmg need to reform the regidatoiy pocess itself TliEse reforms are not 
intended to steer the re gidatoiy process to specific outcomes, but to ensure that the 
process IS transparent, fair to il, meets the test of common sense, and is compatible with 
our principles of economic freedom and our strong desire to create good jobs and growth. 


I. H.R. 34«. THE “RESFQNStBLY AMD PEOFESSIQNALLY 

REINVIGQRATTNG DEVELOPMENT OIAHDi ACT OF 2015 ” 

One of the most s^nificant problems pJaguing our current regulatory process is 
the Byzantine maze of approvals arid legal ch^enges that must be navigatedbefore a 
major development project can be permitted. The RAPID Act is designed to address that 
problem by, among other things: (1) derignating a lead agency that is responsible for 
manning and coordinating the review process among agencies, and (2) placing time 
limits on decision making and legal challer^es for infrastructure projects without 
changirg the substantive requirements that protect the public. 


A. Defining the Pnnb leni 

The Hoover Dam was built in five years. The Empire State Building took one 
year and 45 days. The Pentagon, one of the world’s largest office buildirgs, took less 
than a 3 eatanda half. The New Jersey Turnpike needed onlyfour years from inception 
to completion. Fast forward to 2015, and the results ate much different. By contrast, the 
Cape Wind projec t has nee ded over a decade to obtain the nec essaiy permits to build an 
offshore wind farm. After obtaining federal leases in 2005, it took Shell Corporation 
seven years to obtain oil and gas exploration permits for the Beaufort Sea. And the Port 
of Savatmah, Georgia spent thirteen years reviewing a potential drei^ing project. 

These are not outlier projects -these projects represent the “rule ’’and not the 
“exceptions” when it comes to our federal environment review and permitting process. 
Accoidit^ to an April 20 14 report issuedbythe U.S. Government Ac countability Office 
(GAO), when there is information available on review times under the National 
Environmental Policy Act (NEPA), the process is a stow one with the average 
preparation time for the eiwiionmental impact statements (ElSs) finalized in 2012 
running 4.d years. This is the h^hest average since 1997, Similarly at a February 5, 
2013 hearing be fore the House Subcommittee on Energy and Power, a representative 
from the Institute for Energy Research testified that it currently takes more than 300 days 
to process a permit to drill for oil and gas on federal lands onshore . As shown in the 
chaitbetow, this is in sharp contrast to the time it takes to ptocessa permit for the ame 
driUirig activities on private and state lands - less than one month. 
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In a June 2014 report, the Office of Inspector General of the U S Department of 
Interior reached similar conclusions to lER on the problems with the federal onshore oil 
and gas permitting process ' The DOI’s IG concluded that “[i]n assessing the 
effectiveness and efficiency of the drilling permit process for oil and gas wells the 
Bureau of Land Management (BLM) approves thousands of permits each year, but 
review times are very long According to the report findings. BLM reported an average 
of 228 calendar days, or about 7 5 months, to process an application for a permit to drill 
(APDs) during 2012. The graph below shows the average processing days for APDs in 
BLM's35 field offices ’ 


' Avatlahh at hllD:/^\~^n\ .doi KO\'/oie/renons/uDload/C'R*EV-MOA-rHHI.t-2() I .tPiiblic.pdl 
■ hi at I 
’id at 19 
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Appendix 2: APD Average Processing Days 



Oil and gas production on federal and tribal lands has averaged S3 billion in 
annual royalty revenues since 2011 Despite this significant revenue (and the potential 
for even more), the DOl’s IG identified the following problems plaguing the permitting 
process ( I ) neither BLM nor the operators applying for the permits can predict when the 
pennits will be approved; (2)‘ review(s) may continue indefinitely" because target dates 
for completing permit applications are neither set nor enforced. (3) “the process at most 
field oOlces does not have sufficient supervision to ensure timely completion, and (4) 
BLM does not have a “results-oriented performance goal" to tackle processing times '' 


The major cause of these delays in federal permitting is the mandate to conduct 
environmental reviews of major projects under section 102 of the National 
Environmental Policy Act of I960 (NEPA) When federal agencies undertake major 
actions (including issuing permits), they must evaluate the environmental impacts of the 
action, along with potential alternatives, unavoidable effects, impacts on long-term 
productivity, and resource commitments for all covered projects. ’ When NEPA was 
enacted some forty-six years ago, regulatory agencies routinely ignored environmental 
considerations when they wrote rules or undertook projects NEPA was designed to force 
federal agencies to consider the environmental consequences of their actions Congress 
emphatically did not intend the consideration of environmental impacts to curtail or 
significantly delay federal action In the conference report, the conferees expressed the 
clear expectation that the NEPA review piocess would impose only a minor delay on 
federal agency action. Specifically, they stated 


III at I. 

42 u s e S 43,12, 
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The conferees do not intend that the requirements for comment by otlier 
agencies should unreasonably delay the pumcessir^ of Federal proposals 
and anticitHte that the President wiU promptly prepare and establish by 
Executive order a list of those agencies which have ‘jurisdiction by kw'’ 
or “special expertise” in various environrnental matters. 

The conferees believe that in most cases tire requirement for State and 
local review maybe satisfied by notice of proposed action in the Federal 
Register and by pnovidii^ supfiementaty information upon the request of 
the State and local agencies. (To prevent undue delayin the processing of 
Federal proposals, the conferees recommend that the President establish a 
time limitation for the receipt of comments from Federal. State, and Local 
agencies similar to tire 9Q-dav review mriod presentiv established for 
comment upon certain Federal proposals ^ 


NEP A 's framers clearly intended that the new kw would chreflybe adnunistEred 
and enforced efricientlybytlie federal agencies themselves, with substantial oversight 
from the White House Office of Man^ement and Budget (OhdB). CEQbelievedin 19S1 
that federal agencies shouMbe abk to complete most EEs in 12 months or less. ^ 
Moreover, the framers also assumed that ^eticies would be affordedbroad discretion in 
determining how to implement tire law, and anagencys NEPA decisions would not be 
second-guessedbya court. Supporting thiskeypoint is the fact that NEPA does not 
explicitly provide a right of judicial review, and the legisktive history of the sktute is 
silent on the right of private action to enforce HEPA. Moreover, in 1970 tire judicial 
standing requirements for third parties who did not participate inanagencyaction (i.e., 
neither the project applicant nor the agenc 3 ^ were sufficiently strirgent to preclude most 
environmental group plaintiffs. 

Congress remained largely on the sidelines while the courts assumed the task of 
interpretirg and expandirg tire scope of NEPA in the 1970s. As tire amount of time 
re quired for agency approvals of ac lions began to grow brger and tonger due to k wsuitsj 
it became clear that NEPAchaUetges hadbecome a serious obstacle to all development 
projects. 

The result of NEPA ’s dramatic expansion is a s 5 Etem so bogged-doivnby 
administrative procedure and litigation ttat itisgridbcked.® Although this result was not 
intended by Cotgressi NEPA’s modest review requirements were transformed into an aE- 
consumirg super-mandate that overwhelms large-scale projects. 


‘ii si8-£i (snjihiEis addiii). 

^ ComvU on ineronmentil C!iiilily,‘tIEPA’5 Rjr1ylifcrtAil(»d C!iisEtiflni,”4(5 Fsd. Reg. 55 at ISO 35- 
1803S aSSlJ. 

^ "me rue ar- caitainly that a project's permls will be tifig^ted caused coae ccjirpan^c, Shell, to adual^/St a 
LwepvL^'serso that it didtil.hsG™ to wait 1111111 the lastdaycfdae stalute cf Imitatjjons 
for its opponents to file suit Jiss lilfn :/.iww\Talaslcaiqurti.al.o coroAkslca- Jbtmal-Qf - Ccamsrc e.^ArQ C- 
EelpmEjtirSiilSZaaalkfflst-pt'i- aapttve -stsikj- a eks- '.al-rf-ptoie ss-ai-aifl-pltti/- 
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In December 2008, Het and Carole A. deWitt peifonned what appears to be the 
only true quantitative analjisis of the time required to complete an EIS. Through an 
exhaustive Federal Register search, theyfound that between January 1, 1958 and 
December 31, 200S, 53 federal executive branch entities made available to the piubhc 
2,23fi final EE documents, the tune to prepare an EB during this time ranged from 51 
da JIB to fi,70g dajiE (18.4 jjears).^* The average time for all federal entities was 3.4 3 JEars, 
but most of the ^rter EIS documents occurred in the earlier jiears of the analjsis, EIS 
compLetion time increased by 37 da 3 ;E eachyear.^^ The U.S. Forest Service, Federal 
HighwayAdministratiDn, and ArmyCotps of Engineers were responsible for 51 percent 
of the EISs performed durirg the deWitt studypenod.^^ 

These delays and inefTiciencies in our country's federal environmental review and 
permitting process are systemic problems that are pervading our country across 
geographic and industrylines. In the World Bank and International Finance 
Corporation’s most recent ‘Ease of Doing Business” index, the United States ranks 34^ 
in the world in the cate gory “Dealing with Construction Permits” (in other words, 
permitting and building projects). If tins ranking and the problems with the permitting 
system persist, real dollars will be lost, along with good-paying jobs. In July 2014, The 
Associated General Contractors of America testified at a sriocommittee hearirg for the 
House Transportation and Infrastructure Committee that in 20 13, $911 billion in pubhc 
and private investment mthe constructionofiesidentialandnonresidential structures 
occurred in the United States. The construction industry contributes significanflyto 
empto 3 urient and GDP -“[a]nextia$l bilhon in nonresidential construction spendirg 
addsabout“3.4bilhonto GDP, about $1.1 brUionto prsonal earnings and creates or 
sustains 28,500 jobs.”** 


B. The U.S. Chamber’s Profgct Afo Proigctimrentorv and its Siyiifica iice 

In 2009, the Chamber unveiled Projeef Project, an irutiative that catalogued 
the broad targe of energyprojectsthat were delayed or haltedbe cause of the inabilityto 
obtain permits and endless legal c hallerges by opponents of development. Results of the 
assessment are compiled onto the Project M> Project Website 

( http:/ hvww .pioie ctaoproi ect.com) . The purpose of the Project Project initiative was 
to understand the impacts of serious project impediments on our nation. It remains the 
onlyattempt to catalogue the wide array of energyprojectsbeing challenged nationwide. 

Thrtugh Project M) Project, the Chamber identified usable information for 333 
distinct projects. These included 22 nuclear projects, 1 nuclear disposal site, 21 
transmission projects, 38 gas and platform projects, 1 1 1 coal projects and 140 renewable 


^ Piet dje iMtt, C^lA A. deWtl,^HowLorig Does IL Tike to Prepare eir Hiviranmenltl &iq>act Stelemert?” 
SrrvirojvtierSi^ Froctice 10 (4), De center 20 08. 

"■Jd 

"Id 

"Id 

' ^ cS Idlp :/tren50CQtatictcIioir5e ^ vAipIo4dedfi ]fcg >2014-07 - 1. 5-pil: oiiig.pdf . 

'■JdatS. 
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energy projects — notably 89 wind, 4 wave, 10 solar, 7 hydropower, 29 ethanol/biomass 
and 1 geothermal project. Given that some of the electric transmission projects were 
multi-state investments and, as such, necessitate approval from more than one state, these 
investments were apportioned among the states, resulting in 351 state-level projects 
attributed to forty-nine states: 

The results of the inventory were revealing One of the most surprising findings 
is that it has been just as difficult to build a wind farm in the U.S as it is to build a coal- 
fired power plant In fact, over 40 percent of the challenged projects identified in our 
study were renewable energy projects. Often, many of the same groups urging us to 
think globally about renewable energy are acting locally to slop the very same renewable 
energy projects that could create jobs and reduce greenhouse gas emissions. Activists 
have blocked more renewable projects than coal-fired power plants by organizing local 
opposition, changing zoning laws, opposing permits, filing lawsuits, and using other 
delay mechanisms, thereby effectively bleeding projects dry of their financing 



Full du(cri|)Uons for each project are a» alluble on the Proji'ti No ProjAl Website. 

It quickly became clear from our research that the nation's complex, disorganized 
process for permitting new facilities and its frequent manipulation by opponents 
constitute a major impediment to economic development and job creation. Which 
prompted the next question what are the economic effects of this problem on the 
economy and job growth"’ 
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Accoidir^ to an economic studythat we coinmisBioried, the successful 
construction of the 351 projects identified in the Pny'ecf A& JVtyecf inventory could have 
poducedaSl.l trillion short-tennboost to the economy and created 1.9 million jobs 
annually durirg the projec ted seve n years of construe tion.' ’ Mote over, after the se 
facilities are constructed, they would continue to generate jobs because tliey ope rate for 
years or even decades. Accordir^ to the study, in aggregate, each year of operation of 
tliese pojects could generate $145 billion in economic benefits and involve 791,000 jobs. 

Ifour great nation is going to begin creating jobs at a faster rate, we mustgetback 
in the business of budding things. But that is only going to happen if we figure out how 
to ehminate inefficienoy, duphe ation and delays in our federal environmentol review and 
permitting process. Otherwise, that process will continue to bad to staUed or even 
canceUedpojects across the country. 


C. Broad, Bip artisan Supp ort for P^mit Stneanduiina 

Permit stieanilimng traditionally draws bipartisan support in concept, but littb 
pogiess hadbeen achieved until rebtivelyrecentiy^‘ Democrats, Republicans, tlie 
White House, and the business community aU agree that we must remove needbss red 
tape that stalls and often kills major development projects: 

• In February 20 15, the Administration released its proposed Fiscal Year 20 16 
Budget, which states that “[t]o further accelerate economic growth and improve 
the competitiveness of the Anrierican economy the Administration is taking action 
to modemiae and improve the efficiencyof tire Federal permitting process for 
major infrastructure pojects.”*’ 

* Preside nt Obama ptei^e d to cut “red tape” to lielp build ne w factories that use 
natural gas in his 2014 State of the Union address, and lie pledged to speedup 
“new oil and gas permits” in his 2013 State of the Uttion address. 


The Clh^niier-commissicirLed. econamii: stuffy ist^d Pn?ff?vss DeTsed: Sfie Seenmie Atpaet 

Steve Pociisk of 

TeleNomic Research, LLC arid. Joseph P. F\]hr,Jr.,P!h.D,af ’Jftdener tftiiversiy. ArLelectrorii copy of the 
stmfyeanbe ac ce sse d isro ie ctrica3roiect.c»:im^ogress~derded'a.-stiii±?i''-orL-'frie •tiOtes'aial- 


^Pietde VWt, Carole A. deWitt, ‘How Long Does It Take to ftepare an Ehvrorimentallii^jact 
Staleineit?”^™>w3Wf72i^ 10 (4), Deceii±»er 2008 (‘‘Concern about streamliningthe EIS 

preparationprocess transcends politicilparV''). As described later n-i thk tii^twiTiy gtri^^imiT-iTtrig 
provisicins in MAP-21, SAFETEA-LU and the AroericmRecovery and Reirtvestment Act have yielded 
positiw and substantial re suits. 
all 




21 


• In Maj2014, President Obama issued a “Presidential Memorandum on 
Ivlodemizirg Infrastnuctuie Permitting”^® and the Steering Committee on Federal 
Infrastrnjctuie Permitting and Review Process Impiovement released an 
“Implementation Plan” for the Memorandum.^® The goal of the Implementation 
Plan ™s to: “[m]odemi3e the Federal permitting and review process for major 
infrastructure projects to reduce uncertaintyfor project apphcantsi reduce the 
aggregate time ittakes to conduct reviews and make permitting decisions by half 
and produce measurablybetter environmental and community outcomes.”^" 

• In September 2013, Vice President Bidenvisited the Savannah, Georgia port, 
where the environmental review process for a projectto deepen the harbor there 
hadbeen ongoing since 1999. During hisvisit, the Vice President was quoted as 
saying, “What are we doir^ here? We’re aigmng about whether or not to deepen 
this port? ... It’s time we get moving. I’m sick of this. Folks, this isn’t a partisan 
issue . It ’s an economic issue 

• InApiil 2013, Senator Barbara Boxer (CA) was quoted in April 2013 assaying, 
“[f]he environmentalists don’t hke to have anydeadhnes setso that theycan stall 
projects forever. ..I think it’s wrorg, andl have manycases in California where 
absolutely necessary flood control projects have been held iro for so long that 

pe ople are suffering from the adverse impacts of flooding .” “ She also adde d that 
she did not think that environmentalists’ concerns about potentially rushed permit 
approvals were “legitimate The Senator made these comments in support of 
legislation that would impose deadlines for environmental reviews ofivater 
projects. 

• Democratic Governor Jerry Brown of California, in his January24, 2013 State of 
the State, called upon lawmakers to ‘^think and streamline our regulatory 
procedures” so theyare “based upon more consistent standards that provide 
greater certainty arid cut needless delays.” 

• InMarch2012, President Obama issued Executive Order 13604, aimedat 
“Improvirg Performance of Federal Permitting and Reviewof Infrastructure 
Projects.^* The Executive Order directs federal agencies to ramp up efforts to 
improve the federal peimittiig processbyinstituhonalizing best prac tic es. 


cS Mp :/.^?wwl’Liel’iQuge g>DTi'’Ah»!! officfe.^jlCil4-.»X]5.n 4f 6t-building-2 Igt-c aunr?”- 


iJ t ■gwtoa-ropktofeylaticiiv'Dlm- 20 14 pdf . 

20 14 pdf . 
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reducing the amount of time required to make peimittirg arid review decisdons, 
and itnprovir^ eiwiromnental and community out: omes.^^ 

In 2011, the President’s Council on Jobs and Competitive ness developed — in 
consultation with the Chamber and a wide rarge of stakeholders — a set of common-sense 
initiatives to boost jobs and competitiveness. Chief amor^ these initiatives was a set of 
ideas to “sin^fyregulatoiy review ard streamline project approvals to accelerate jobs 
andgrowth.”^ ^commen^tions included early stiseholder engagement, reduced 
duplication amor^ local, state and federal agency reviews^ andimptoved litigation 
marine ment.^^ 


D. The Ret pyerv Act SAthlEA-LU and MAP-21: Congress Stneaunliiiw 
the Process 


Durit^ debate on the 2009 economic stimulus bill wdiichbecame the American 
Re coveiy and Reinvestment Act (“Recovery Acf'), the Chambercalled attention to the 
fact that our nation’s flawed permitting process would ensure thatno Recovery Act 
project would ever tnilybe “shovel- ready.” Senators Banasso and Boxer worked 
together to secure an amendment to the bill requiring that the MEPA process be 
imple mented “on an expeditious basis,” and that ‘Ihe shortest existing applicable 
process’ under NEPA had Id be used. 

The Barrasso-Boxer amendment, whichbecame Section lb09 of the Recovery 
Act, had a hi^e impact, Accordirg to CEQ data, 192,707 NEPA reviews were required 
for Re ccrva^ Act projects; 184,733 of them were satisfied through the use of categorical 
exclusions." 7,133 reviews went tkror^h an ercvironmental assessment (EA) and 
received a findirg of no significant impact (FONSI).^® Only 841 required an EIS, the 
longest available process under NEPA 

Likewise, a statutory provision Congress passed in 2005 has been another success 
stoiyfor permit stieamlinirg; Section 6002 of the Safe, Accountable, Hexible, Efficient 
Transportation Act: ALegacyforUseis (SAFETEA-LU),^^ The structure of the RAPID 


The Fedfinl Pknfor inijjkinenljng E jfficjtivift Order 13604 ideaitififistwo conipRherifzre gpdf: (l)rLDre 
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c iWuill.c oni^econTviaiiiitrctLS/stTeamliie -re giL^cnsdK^.-hiirt-Icb-a'eitiorL'' . 

“ The Eleventh end Find Report on "ftre NationilEhvircimittntal Policy Act Status and Progress for 
AnsricmElecovery and ELeinvestment Act of 2009 Activitus and Projects, ctf 

litir':.^’ceqI'tss.doe.gwAeq reT>orfe.freT:'C«rtg congress nc»v2011b<'kT<i 

' ' Publi Law 10S-5S (2005). 
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Act is strikmgly similaitio3ectijonfi002. Many of its best provistons — sche diib 
requirements, concurrent reviews, and the statute of limitations — are identical to Section 
d002. The section contains two bey components: (1) process streamlining and (2) a 
statute of hmitations. 

The process streamhning component does not inanywayciicumventany 
substantive NEPA requirement, in fact, the statute eiplicitlypirovides that “[njothing in 
this subsection shall reduce anytime period pirovided for public comment in the 
environmental revie wprocess” For the transportation projects coveredbySAFETEA- 
LU, Section b002 desdgnatesDOT as lead agency and re quires early partkipation by 
other participating agencies. Itrequires federal agencies to conduct NEPAieviews 
concurrently (lather than sequentially^, requires early identificahon and development of 
issues, andsetsdeadlines fordecisionsunderotherfedeial laws. Thegoalofthe process 
streamlining provision was not to escape NEPA, but merely to facilitate inteiagencyand 
publk coordination so that the process could be completed without endless dekys. 

The second bey element m S ection 6002 is a 180 -day statute of hmitationE to “use 
it or bse if’ on j udkial review. Without such a provision, the prevailing statute of 
limitations is the default six-y?ear federal statute of limitations hi civil suits. 

Section 6002 has worked, and worked well. A September 2010 reportbythe 
Eederal HighwayAdministration found that just the process streamlining component of 
Section 6002 has cut the time to complete a NEPA review m half, from 73 months down 
to 36.85 months 

Further evidence of the success of Section 6002 from SAFE TEA-LU is the fact 
that the successor highwaybill - Moving Ahead for Progress in the 21*'' Century Act 
(MAP-21) - adopted nearly all of the same process streamlining and environmental 
review provisions. Like its predecessor, MAP-21 is also leading to positive outcomesin 
the permitting process. 

At a September 18, 2013 heating of the Senate Enviroriment and Public Works 
Committee, JohnPorcaii, the Dejouty Secretary of the U.S, Department of Transportation, 
testified that: 


The project de live rypnovisions found in MAP-21 are in 
many ca^s consistent with the Administration’s broader 
efforts. The provisions on programmatic mitigation of 
environmental impacts, eliminating duplicate reviews, 
integration of planiui^ and environmental reviews, and 
assistance to affected Federal and State agencies will help 
us to move infrastructure pirojectB from concept to 
completion more efficiently This will ensure the best value 
for every taxpay/er dollar and reduce undue regulatory 


fid era! Hfghw^ Pept. 2DLD1. available at 
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butden in delivieiir^ traiisportatiDn pmjects. wMe 
achievir^ nifiasmblybettBrenviromnentaloutconies.^^ 

Thfi DOT Deputy Secretary added that changes to the statute of limitations provision 
tiiioi^hIVIAP-21 “ha[d| reduced litigation risk for over a dozen projects thus far.”^* 
These are concrete and measurable successes resulting from federal permitting reform 
efforts, many of which share the sine hallmarks as the RAPID Act. 

E. The RAPID Att Delirers Effectire PMinutting Reform 

The RAPID Act takes the most effective elements of 3AFETEA-LU and IvlAR- 
21 — concurrent reviews, deadline the statute of limitations — and applies them to all 
infrastructure projects. The RAPID Act almost exclusively relies upon concepts that are 
part of existing k w and that have been shown to work in other c ontexts, such as 
3 AFETEA-LU and MAP-21 . 

• Earlydesignationofalead^ency, participating agencies andcooperatirg 
agencies when multiple ^encies are invol^d ina NEPA review, 

• Acceptance of state “httle NEPA” reviews where the state has an equivalent 
process^ avoiding needless duphcation of state work with the federal NEPA 
review; 

• Imposition of a duty on agencies to involve themselves in the process early and 
comment early, or be precluded from raising subsequent objections; 

• A reasonable process for detetmirutg the scope of alternatives; so that the NEPA 
review does not turn in to a limitless quest to evaluate millions of infeasible 
alternatives; 

• Consolidation of the process into a sitgle EIS and sirgle EA for a NEPA project 
except as otherwise providedbykw. 

• Allowance of the project sponsor to participate in the preparation of 
environmental documents and provide funding — a re form made recentlyby 
Cahfomia in state permit streamlining reforms, 

• A requirement that each alternative include an analysis of emptoyment impacts; 

• Creation of a schedule for the EIS orEA, including deadlines for decisions under 
other Federal kws; 

• Reasonable fixed deadlines for completion of an EB orEA; and 

• Reduction in the statute of hnutationsto challenge a final EIS orEA from six 
years down to ISO days. 

The shorter statute of limitations — ^which, again, has worked as part of 
3 AFETEA-LU andIvIAP-21 — closes atoophole in the syfstem, the six-year statute of 
liniitatioris to challenge final NEPA action. Consider that a clkUerge to a final 
re guktion ( which in most circumstances has a much greater impac t on the public than a 



4rj«-Miii-45?8Ab44324 
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single project) is limited to SO dajjs, why then does a challenge to a difFerent final ^ency 
action, an EIS , require six 3 ?EarS? The RAPID Act haimoniaes judicial review of NEPA 
decisions with review of otlrer final agencyactions underfire Administrative Procedure 
Act. 


II. H.R.7I2.THE“SUNSHINE FOR RE GUL ATORY DECREES AND 

SETTLEMENTS ACT OF 2015” 


A. Bat iter mmd 

Over the past several jrears, the business community has expressed growing 
concern about interest groups using lawsuits against federal agencies and subsequent 
settlements approved by a judge as a technique to shape agencies’ regulatory agendas. 
Recent sue and settle arrangements have fueled fears that the rulemaldr^ process itself is 
beirg subvertedto serve the ends ofafewfavored interest groups. The Chambe r se t out 
to determine howoftensue and settle actually happens, to identify major sue and settle 
c ases, and to track the tjjpe s of agency actions involved. Afle r an extensive e ffoit, the 
Chamber was able to compile a database of sue and settle agreenrents and their 
subsequent rulemaking outcomes. The overwhelming majority of sue and settle actions 
be tween 2009 and 2012 occurred in tire environmental context, particularly under the 
Clean Ait Act, Clean Water Act, and the Endangered Species Act,^^ as ex^ained in the 
Chamber’s May 2013 report, and Setfk: Jteguhling Behind dosed Ihors. The 
re port provide 3 detailed information on tire extent of the sue and settle problem, as well 
as the public policy implications of havitg private parties exert direct influence on the 
regulatory priorities of federal agencies through agreements negotiatedbehindcbsed 
doors, without pubhc participation. 


B. What is Sue and Settle and Why Is If a Proh fern? 

Sue and settle occurs when an ^encyintentionaUyrelinquishes its statutory 
discretionby accepitir^ lawsuits from outside groups which effectively dictate the 
priorities arid duties of the agency throi^hlegrily-binding, court-approved settlements 
negotiated be hind closed doors -with no participation byother affected parties or the 
public.^' 


As a result of tire sue and settle pnocess, tire agency intentionally tiansfoims itself 
from an inde pendent actor that has discretion to perform its duties in a marine r best 


Clem Air Act, 42 U.S.C. § 7401 Cfem ^ter Act,33 U.S.C.§ 1251 tfJ red. Species 

Act,16U.S.C.^ 1531 

The cciCirfinelicinbe1?,TeenciTJt£i^ and agencies is illastraliedtiy a November 2010 sue and 

settle case '^^reie EPA and an cnjtside advocacy filed a consenl decree arida joirttm^rtiontci enter the 
consent deaee withcourti;:?: advoca^^oi^i filed its Conpkintagahst EPA. 

Dreaders v. I'erciaxpe, No. 12-5 122, sip op.at€(D.C.Cir. Pipe. 23,2013). 
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seiving the public intsuest, intio an actor subservient to the binding terms of settlement 
agreements, including using its congressionally-appopiated fun^ to achieve the 
demands of specific outside groups. This process also allows ^encies to avoid the 
normal protections built into the rulemakirg process -rieviewby the Office of 
Management and Budget and the pubhc, and compliance with executive orders - at the 
critical moment when the agency's new obligations ate created. 

BecausesueandsettleagreementE developed through theimpodtion of a court- 
approved consent decree bind anagencyto meet a specified deadline for regulatory 
action - a deadline the agencyoflencarmotmeet-the agreement essentiatlyreoideis the 
agency's pooritie s and its allocatiGn of resourc es. These agreeme ntsofiengobeyond 
simply enforcing statutorydeadhnes and themselves become the legal authority for 
expianswe regulatoryactjonwithno meaningful participation by affected parties or the 
public . The realignment of an agenc y” s duties and priorities at the behest of an individual 
special interest group runs counter to the laigetprubhc interest and the express will of 
Congress. 


C. What Did Our Shie-aitd- Settle Eeseaich Rweal? 


Our research shows that from 2009 to 2012, a total of 71 lawsuits were settled 
under circumstances such that theycanbe cate go rise das sue and settle cases under the 
Chaniber's definition. These cases include EPA setttements under the Clean Air Act and 
the Clean Water Act, along with keyFish and Wildlife Service settlements under the 
Endangered Species Act. Significantly, settlement of these cases directly resulted in 
more than 100 new federal rules, many of which are major rules estimated to cost more 
than $100 million annually to comply with. 

EPA is required bythe Clean Air Actto publish public notices of draff consent 
decrees in the Federal Register Based on these Federal Register notices, the Chaniber 
couldidentifyClean Air Act settlements/consent decrees going bach to 1997. Comparing 
the numberofClean Air Actsue and settle agreements between 1997 and 2014, we 
determined that sue and settle is by no means a recent phenomenon;^® the tactic has been 
used durirg both Democratic and Re public an adminishations. To the extent that the sue 
and settle tactic skirts the normal notice and comment rulemaking process, with its 


" Sectkm 1 of tli£ Clem Ar Act, 42 U.S.C. § 7413(ig),pEovij(3es before a 

conrent decree or ceUlemmLa^emeiittaf er^lcinduridjer [Ihe Oean Air Act] to t^aicli the IteilEd Stefee ir 
aparty (oftiertimenfartemeiitictianst . . .the Admidrtiattjirfhal provide aieasoruible oppommilyb/ 
itotice in the Federal Eegifterto persore are not named as parties or iiteivenors to the adioaior matter 
to comment in writiig.” OfaUthe oiiermajor environmental statutes, onp section 122® of the Stpeifund 
law, 42 U.S.C. § SS22® le quires an equivalent public notice of a settlement a ga ement. 

== The sueand settle problem datesbacl: at lesttothe 198 Os, to 198 6, Attorn^ General Edward 
Meese [[[issued a Department of Justice policymemorandrim. referred to as the "Meese Memo." 
ad dressing the problematic use of consent decrees and settlement agreements by government, 
including the agency practice oftuming discreticnarymlemalcingauthorityintomandatory duties, 
^ee Meese. Memorandum on Department Policy Regarding Consent Decrees and Settlemem 
Agreements [Mar. 13, 1988J. 
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procedural checks and balances, agencies liave been uilling for decades to allow sue and 
settle to skirt the rulemaking requirements of the Administrative Procedure Act ’’ 
Moreover, our research found that business groups have also taken advantage of the sue 
and settle approach to influence the outcome of EPA actions While advocacy groups 
have used sue and settle much more often in recent years, the tactic has clearly been used 
by both sides. The following chan compares the consent decrees finalized under the 
Clean Air Act during that period. 


CAA "Sue and Settle" Cases Between 1997 and 2014 



Obama Term 2 
(2013-2014) 


’’SU.S C Subcliapici II 
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Sue and Settle AgreemKTtts Create Costly Federal Rules 

1. Utilily MACT nJe - up to $9.6 bULun annual costs*'* 

3. Liad RajHir, Ranovation & Painting rule - up to $500 nuDitn in first- jear costs**" 

3. Gil and Natural Gas MACT rule - up to $738 milliDn annual costs*^ 

4. Florida Nutrient Standards for Estuaries and Flowing Waters - up to $632 minjDn 
annual costs*^ 

5. Regional Haae Imple mentation rules: $2.16 biDuincost** 

6. Chesapeake BayClean Water Act rules - up to $18 billun cost to comply*^ 

7. Boiler MACT rule - up to $3 biHioncost to comply*' 

3. Standards for Cooling Water Intake Structures - up to $384 milliDn annual costs* 

9. Revision to the Particulate Ivktter(FM2j) NAAQS - up to $350 miUiDn annual 
costs** 

10. Reconsideration of 200S Osone NAAQS - up to $90 biUum cost*^ 


D. Sue and Settle Goes Fai BevonA SSmplv Enforcing Statutiirv npafllines 

Groups that relyon the sue and settle process argue that these lawsuits are just 
about deadlines, and that the settlements are only about when the agency must do its 
nondiscretionaiyduty. They contend that because agencies onlyagree to do by a specific 
date what Corgiess instructed them to do earlier, involving other stakeholders in 
settlement negotiations is pointless. This argument ignores several critical facts, however. 

First, ERA is subject to numerous statutory deadlines for regulatory-action, 
particularly deadlines under the 1990 Clean Air Act Amendments. EPA nearlyalways 
fails to meet these deadlines. Since 1993, 98 W ofEPA regulations (196 out of 200) under 
the major Clean Air Act programs (NAAQS, NESHAP, NSPS) were tardy, by an average 


■“Letter from President Obsmito Speiker Boehner (Aug. 30,2011),i^endiir ‘Proposed ReguMions 
from EKe aitive Agenc ies wth Cost Estimate s of $1 Billion or More 
" 75 R d. Reg, 24 ^02 ,24 ,8 12 (my 6 , 20 10) . 

■^F4n2011 ReguMoiy PlmmdReguktoiy Agenda, “Oil and Natural Gis Sector-HSPS and NESHAPS ” 
EIH: 2060-AP76. 

■i EPA, Proposed Natrient Sbaidards for Florida’s Coastal, Estoarine & SoutK Florida FTowirig V.^ters 
(;Hov.2012). 

■■ Wiliam Yeatman,.5A^'j Aiw Ptvgtvsfis 

(11^2012). 

Sage Poliy Groi 5 J,Inc ., JTk Fkins on 

lykiusin^s (Af/ri. 2011)^ Sqy Jc?LPTu7(Jan. 2011). 

Letter firm Presidart Obama, to Speaker Boehner, jifjranote 8. 

‘^2012 Eegulatoiy Plan and Utufied Agenda, “Standards for Cooling Water Intal<e Structures,” RIH: 
2040-AE95. 

'*■ EPA, “Overview of EPA’s Revisions to the Air Quality SUndards for Parti le PolJdion( Particulate 
Matter) (2012). 

' ^ Letter ^7:an President Obama, to Speaker Boehnei, JiSpranote 8. 
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□f ears past their deadlmes.'’'* If EPA misses almost all of its Clean Air Act 
deadlines, and the agency acts ingpod faith, then the agency clearly has been given 
lesponsibihties by Congress that it cannot meet. 

Second,bybeirg able to sue and influence agencies to take actions on specific 
regulatory programs, advocacy groups use sue and settle to diclate the policy and 
budgetary agendas of an agency. Instead of agencies be irg able to use their discretion as 
to howbest utilise their hmiled resources, theyaie forced to shift these resources away 
from critical duties in order to atisfy the narrow demands of outside groups. Throi^h 
the appropriations process^ Cor^ress has the authority to control EPA's budget and 
resource priorities. Cor^tess shorild not allow advocacygroups and tire agency to use the 
sue and settle process to circumvent tire approptrations process. 

Third, wlien advocacy groups andagerrcies negotiate deadlines and scire dules for 
newrules thror^h the sue and settle process^ the ensuing rulemakirg often rushed and 
flawed. By ^teeing fo deadlines thaf are unrealistic and often unachievable, the ^ency 
lays the foundation for rushed sloppy rulemaking that dela 5 rs or defeats the objective the 
agency is seeking to achieve.’' These hurried rulemakings typically reqirire correction 
thror^h technical correctionsi siibsequent reconsiderations or coirrt-ordered remands to 
the agency. Ironically the process of issuing nrshed poorly-developed rules and then 
having to spend months or jiears to correct them defeats the advocacy group’s objective 
of forcing a rulemaking on a t^ht scire drrle. 

Bysetting accelerated deadlines, agencies very often give themselves insufticient 
time to comply with the important analytic requirements that Congress enacted to ensure 
sound pohc 3 fmaking. These requirements include the Regulatory Flexibility Ac t(RP A) 
and the Unfunded Ivlandates Reform Act.'^ Inadditionto undermirdr^ tire protections of 
these statutory requirements, rushed deadlines can limit the review of regulations under 
the Office of Ivkn^ement and Budget’s regulatory review under executive orders,’* 
among other laws. This short-circuited process deprives the public (and the agencyitself) 
ofciitical information about the hue impact of its rule. An unreasonable deadline for one 
rule draws resources from other regulations that may also be under deadlines. Resulting 


^efcvdt^Faiiijre on DeaiSi7i£5 f 

Quessi^: ^7i£e 199$, 2 Fetters <!Seiinjiirjl£tF£gul£Siayi5 PrcmulgaedOn ITwf (Jufy 

10,2013). 

Intlu Boiler MACTnilemel{irig,forexm^k,EPA4^edtl^ camtfoi m idditioml 16 morifirif to 
proper^ corifidei coumerls md finalise 4 k^ltydeferifible rule. BritKe feiie of oppofilon 

fromttie advocicygroT^ court orify grariedmiddtioindiiwfiih, hcwever,4Jd EPA wisforcedto 

TmrnpH-iatpTyrprnritiirlw-t'h^ -rnli^ tO bi^ itself more time . 

RegulatoiyRexibilityActof 19S0, as amerdedbytheSmallEiisiiifiss Regulatoiy 
Enforcement Fairness Act of 1996, 5 U.S .C. §§ 601-612. 

Unfunded Mandates Reform Act of 1995, 2 U.S. C. §§ 1531-1538. 

’* ^ee, e.g.. Executive Order 12,^6, “Regulatory Planmng and Review” (September 30, 
1993), Executive Order 13132, ‘Tedeialism” (August 4, 1999), Executive Order 13,211, 
“Actions Concerning Regulations ThatS^nificantiyAffectEneigySupply Distribution, 
or Use”(Ivlay IS, 2001); Executive Order 13,5(53 ‘Improving Regulation and Regulatory 
Review” (January 18, 2011). 
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de la^ will iiwite ad™c acy groups to re order an agenE 3 r' s priori tie s further when the y sue 
to enforce tlie other rules’ deadhiies. 

This is iUustrated clearly bysue and ^ttle agreements entered into between 
advocacy groups and. tlie U.S. Fish and Wildlife Service (FWS). FWS agreed in Ivlay and 
July2011 to two consent decrees with an environmental advDcacygroup requiting the 
agency to propose adding more than 720 new candidates to tlie list of endangered species 
under tire ESA.^^ Agreeing to propose listing this manyspecies all at once imposes an 
ovenriiehnirg new burden on the agency, which requires redirectirg resources away 
from other — often more pressing — priorities in order to meet agreed deadlines. 

According to tlie Director of the FWS, in Ftf 2011 the FWS was allocated $20 .9 nulliDn 
for endangered species listing and critical habitat designation; tlie agency was required to 
spend more than 75% of this aHocation ($15.S mfllion) undertaking the substantive 
actions required by court orders or settlement agreements resultirg from litigation.^* In 
otlier words; sue and settle cases and other lawTsuits are now driving tlie regulatoiy 
agenda of the Endangered S pec ies Act program at FWS . 

Fourth, through sue and settle, advocacygroupscanalso significantly affect tlie 
regulatoiyeiTvironmentlwcompelhng an agency to issue substantive requirements that 
are not required by law.^~ Even when a regulation is required, agencies can use tlie terms 
of sue and settle ^reements as a legal basis for aUowing special interests to dictate the 
discretionary terms of the regulations.’® Third parties have avery difficult time 
challenging the agency’s surrender of its discietionaiypower, because tlie y typically 
cannot intervene and the courts often simply want tlie case to be settled quickly. 

Finally one of the primaryieasonsthatadvocacygroups favor sue and settle 
agreements approved by a court is that tlie court retains tong-term jurisdiction over the 
settlement and tlie plaintiff group can readily enforce perceived noncompliance with the 
agreement by the agency. The court in tlie endangered^ciesagreements discussed 
above wiE retain jurisdiction over die process unffl 2018, theiebybindii^ FWS Directors 
in die next Administration to foUowthe requirements of the two 2011 setdemenis. For its 
part, die agencycannot change anyofthe terms of the settlement (eg., an agreed 
deadline for a rulemakii^) without tlie consent of the advocacy group. Thus, evenwdien 
an agencysiibsequendy disc overs problems in complying witha setdement agreement, 
tlie advocacy group typiicaUy can force the agency to fulfill its promise in tlie consent 
decree, regardless of the consequences for die agencyoriegulated parties. 

For all these reasons, “sue and settle”violates the principile that if an agency is 
goir^ to write a rule, the goal should be to develop tlie most effective, weU-taitored 
regulation. Instead, rulemakirgs that are the product of sue and setde agreements are 


” PKiiiartft V. fD.D.C. MiylOjiOll); Censyfcr Sic^gicalDiKriiyv. 

mD.C. 11^12,2011). 

Testimony of Hon. Dan Aslie, Director, U.S. Fish and Wildlife Service before the 
House Natural Resources Committee (December d, 2011). 

^^For exartple, EPA’s in^osijjoncf TMDL iiiid stciiimvaterrtquirerueiirf oritta Che sijje like Bay ms rut 
maidated hyfe deril kw. 

^^A^eeddeidlaies lommiLmageiiiytD rmke onespetifkruleimking^priir^j^edof eJI ether niles. 
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most offen rushed, sloppy, arid poorly thoi^ht-out. These flawed rules oflen take a great 
deal of time and effort to correct. It would have been better — and ultimatelyfaster — to 
take the necessaiytime to develop the rule ptoperlyin the first place. 

E. gap’s D etemher 2014 report 

The Government AccountabilityOfKce (GAO) evaluated settlement agreements 
the U.S. Environmental Protection Agency (EPA) entered into between Ivlay 31, 200S 
and June 1 , 20 1 3 that resolved de adhne suits filed against the agenc y by advocacy 
groups. The report finds that EPA issued 32 major rules (rules with anticipated annual 
comphance costs of 1 100 million or more) during that time period, and that 9 of these 
rules were the result of 7 settlement agreements in deadline suits. The report concludes 
that these settlement agreements had little or no impact on EPA or its rulemakings 
because theydid not require EPA to modifyits discretion, take an otherwise discretionary 
action, or prescribe a specific substantive rulemaking outc ome . The report, wdiich has 
be en cited by oppone nts of greater transparency in the sue and settle process, sufTeis from 
fatal flaws, however. 

1. The report is wi objects e. 

The report acknowledges that GAO relied exclusively on statements and materials 
provided bjr EPA and Department of Justice (DOJ) personnel and that GAO made no 
attempt to conduct any research of its own. Accordingly, the report only parrots the 
pjositions on the “sue and settle” issue statedby EPA and COJ. Mbreover, while the 
report notes that “Me lehed on EPA because neither EPA nor EOJ maintain a database 
tlrat links settlements to rules, and there is no comprehensive pnrblic source of such 
information,” GAO apiparentlydoes not considerfliis lack of transparency to be a 
pjroblem. For years, Congress and the pjublic have asked EPA to release more 
information about sue and settle negotiations and agreements, which the agencjrhas 
refused to pmovide. The repnrtsim^yaccepits EPA’s lack of transparency as a fact, rather 
than consideiir^ its adverse impact on the rulemaking prroceas. 

2. The report iffiores or misrepresents hep facts. 

The report notes that all of the ^ttlement agreements studied came out of just one 
EPA office, the Office of Air and Radiation (OAR). While this implies that settlement 
agreements are an isolated, parhaps unimpnrtant phenomenon at EPA, the re pBrt ignores 
the factthatClean Air Act rules issuedbyOAR represented 96.6M of total ajiinial costs 
of all EPA regulatiDns issued between 2008 and 20 13.^^ 

Significantly the report only considers 7 settlement ^reements. Basedon 
Federal Regr'sfei' notices of paopiosed Clean Air Act settlement agreements lodged with 


Source: EPAEegoLilDiylrEpict Amticses forftw individiialruJes. 7% disc cunt rete, fries nits 

tottLed^d.Pbinim ii ertkmted cott^Limce cocfr. 
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the courts, at least 60 such ^re erne nts were reached between 2009 and 2012."* Why 
were the vast majority of these ^leements ^nored? 

3. The report is rr^leadmg. 

The title of the re port gives the imptessioii that GAO’s research found that 
settlement ^reements in deadline suits have no impact on rules issuedbyEPA or on the 
public’s abihtyto participate in agency decision-making. The report itself contradicts 
this impression. The report states that with respect to the recurring revie w of hasaidous 
air pollutant standards for specific industries under the NESHAP program, “most of the 
resources available to complete [the recurring reviews] are focused ona 2011 settlement . 
. . and they have been unable to meet aUof the time frames contained in the 2011 

settlement Ofirckls said theyintend to complete all of the overdue [reviews] but are 

focused on fulfillirg the terms of the 2011 settlement and several other settlements[.]” In 
other words, the 2011 settlement and other settlements have forcedEPAto redirectits 
resources into meetirg agreed- upon deadhneEi to the detriment of all other scheduled 
reviews, which the mselve s are overdue . 

EPA often agrees to bind itself to deadhnes for regulatory action that it cannot meet. The 
agency subsequently uses the deadline it agreed to as justification for requirirg shorter 
comment periods, relying on incomplete or questionable technical data, and cutting 
c omers on regulatory reviews. The resulting rulemakings are rushed, sbppy, and often 
requite years of litgation to fix. 

F. Noticeand Comment Afar Sue and SbtfleAsreemente Doesn’t Gife the 

PriiBc Reallnput 

The opportunity to comment on the product ofsue and settle agreements, either 
when the agency takes comment on a draft settlement agreement or takes notice and 
comment on the subsequent rulemaking, are not sufficient to compensate for the lackof 
tiansparencyand participation in the settlement process itself. In cases where EPA 
allows piiblrc comment on draft consent decrees, EPA only rarely alters the consent 
agreement even after it receives adverse comments.'^ 

Moreover, because the settlement agreement duects the timetable and the 
structure (and sometimes even the actual substance) of the subsequent rulemaking, 
interested parties usuahyharveverylunitedabilityto alter the design of the final rule or 
other action throrgh their comments.'^ Rather than heating ftoma range of interested 


U.S . Chamber of Commerce, Sue and Sefffe.JtegulatingBefn'nd CToseif Iborj (May 
2013)atl4. 

Th pTfipn^^ii ClhsmbCT Ms coiiiiMifedcin,?iich4s foTllie iwised PMj. ^ 

NAAQS fm-fmd,] Artifvn cfUT COnuUTitf 

insisting ■ftiAt the ageiicy needed mare time toproperfy’coimf'fete "S^e ruJemeking. Eh^ttou^ EPAitself 
asserted tlful more time vns needed, the lulemahhg de«.dlineindte settlement a^eement was notinodified. 
“EPA tVii> comments andiecomtitendatioris submitledbythe business 

c omminit^ on the major rules thatresuled^om sue and seitth ag^ements. Ih^se rules were ultimate y 
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parties and des^ning the nils with their concerns in mind, the agenc ye ssentially writes 
its rile to accomnioi^lB the specific demands of a single interest. Through “sue and 
settle adwDC acy groups ac hieve their narrow goals attheexpenseof sound and 
thoughtful public policy 

Moreover, if regulated parties are not at the table when deadhnes are set, an 
agency will not have a leahstic sense of the issues involved in the rulemaking (e .g., wiU 
there be enough time for the agency to understand the constraints facir^ an industry, to 
perform emissions monitoring, and deve bp achievable standards?). Especially when it 
comes to implementation timetables, ^encies are ill-suited to make such decisions 
without significant feedback from those wire will have to actually comply with a 
regulation. 

IIL CONCLUSION 

As Project }h Tiojecf shows, trillbns ofdoUars and millions of American jobs 
c an be c reated if proj ects c an complete their permitting on a time ly basis . NIMBY 
activism has bbcked projects of all shapes and sizes through tactics such as oiganizing 
local opposition, changing zoning laws, opposing permits, filing lawsuits, and usii^ other 
lor^-delay mechanisms, effectivelybleedir^ projects dryof their financing. There is 
simply no reason for the United States to be tied with Papua New Guinea for last place in 
the world on the time it takes to permit a newmine.*^ 

The RAPID Act restores Coi^resaonal intent and albivs environmental reviews 
underHEPA to function as die agned. It sets forth a common-sense procedure for 
completion of environmental reviews — one that already works in the transportatbn 
context and has enjoyedbroad, bipartisan support. An4 the RAPD Act doe snot remove 
or modify any public citizen’s right or ability to participate in the NEPA process. 

If enactment of the RAPID Act could have the same impact on energy, forest 
marine ment, and inteimodal projects that SAFETEA-LU Section 6002 and MAP-21 
have had on transportation projects. Cordless will have done wonders to create jobs and 
boost our economic recovery. 

Likewise, the legulatoryprocess should notbe ladicaUyalteied simply because of 
a consent decree or*ttlement^reement. There should notbe a twro-track system that 
allows the public to meanirgfully participate in rulemakings, but excludes the public 
from the “sue and settle” negotiation and settlement process that le suits in rule makings 
designed to benefit a specific interest group. There should notbe one sjEtem where 
agencies can use their disc retion to deve bp rule s and anothe r syste m where advocac y 
groupis use lawsuits to legaUybind ^encies to impioprly hand over their discretion. 


proposed.. the CSriember's 2012 conmeriti ori the proposed 

PMNAAQSiuJe mdthe proposed GHG NSPSiule fccnewelectik ijLilitjes. 

2012 /c;:?' Affra'nf J>jvf Behre D obe Gtot^i it 8 . JSee • v?w^dobeir .»:om 



34 


H.R. 712 iTOuld implement these and other important common-sense changes. It 
is a kwbased on good government principles recognising the importance of open 
government and public participation. This legislation would address the “sue and settle” 
problem and mahe federal agencies’ regulatory agendas more transparent, open, and 
accountable . 

For all of these reasons, the Charriber stronglysupports pass^e of the RAPID Act 
and the Sunshine for Regulatoiy Decrees and Settlements Actof2015, and stands re ady 
to work with the 3 ubcommittee to move the bill through Congress. Thank you for the 
opportunityto testify today. I look forward to answering anyquestions you mayhave. 
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Mr. Marino. Mr. Batkins. 

TESTIMONY OF SAM BATKINS, DIRECTOR OF 
REGULATORY POLICY, AMERICAN ACTION FORUM 

Mr. Batkins. Thank you, Chairman Marino, Ranking Member 
Johnson and Members of the Subcommittee. 

The Federal Government should endeavor to remove outdated 
regulations that stifle job creation and make our economy less com- 
petitive. That was President Obama echoing similar statements 
made from every President since Jimmy Carter. Both Presidents fo- 
cused on regulatory accumulation and both tasked their agencies to 
look back at their existing regulatory slate and reform rules. 

Yet more than a generation later, here we are again discussing 
reform regulation. Arid it is because regulatory reform has failed so 
often in the past that we continue to talk about its place in the fu- 
ture. When we say past reform has failed, it is not just a cavalier 
opinion, it is a fact. The agencies and the Administration tell us 
reform has failed. Every year the Office of Information and Regu- 
latory Affairs OIRA discloses hundreds of paperwork violations. 
HHS alone was responsible for 80 violations last year. 

When Congress amended the Paperwork Reduction Act in the 
1990’s, OIRA set a goal to reduce cumulative regulatory burdens by 
35 percent, a reduction of 4.6 billion hours. Instead regulators in- 
creased paperwork hours by 17 percent. 

Then, Congress passed the Congressional Review Act the CRA, 
they instructed agencies to send all rules including major regula- 
tions to Congress and the Government Accountability Office, they 
haven’t. In a recent report Curtis Copeland, at the Administrative 
Conference of the United States found thousands of rules that vio- 
lated the CRA, including 43 major rules. 

In 2012, only 71.6 percent of Federal rules followed CRA proce- 
dure. I am sure regulators expect better compliance rates from 
companies and that Congress expects better performance from reg- 
ulatory agencies. The history of regulatory reform instructs the de- 
bate today. It is clear that given the current resources at agencies, 
regulatory reform and looking back at existing rules might not be 
a major priority. And that’s understandable, but just look at the 
retrospective reports that claim that new ACA rules or the regula- 
tion on for-profit colleges universities is somehow considered a reg- 
ulatory lookback. 

Either agencies examine past regulations and seek to improve 
their effectiveness or they implement rules that to add to the cu- 
mulative regulatory burden. Too often agencies practice the latter. 
If that’s retrospective review, then everything is. Asking agencies 
to issue new regulations and examine the cumulative impact of ex- 
isting rules appears to be asking for too much. This is why scholars 
from across the political spectrum have endorsed the idea of an 
independent commission charged with reviewing the regulatory 
burden. A body charged with conducting a comprehensive analysis 
of the regulatory state while ensuring that our regulations remain 
effective could yield tremendous benefits. 

The goal is not to undue the regulatory state, the goal is to im- 
prove it. There is so much we simply don’t know about the 175,000 
pages of Federal regulation. This ignorance doesn’t help us ensure 
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the health and safety of Americans and it doesn’t help us promote 
economic growth. 

As President Carter and President Obama understood, there 
have been tremendous benefits to regulatory reform, and there are 
additional cost savings that could be achieved here today. Accord- 
ing to our estimates, it’s successful. It could generate approxi- 
mately 1.5 billion hours of less paperwork for Americans, anywhere 
from 48 billion to 90 billion in reduced regulatory costs. 

The dual goals of a thorough review of the entire regulatory sys- 
tem and reducing burdens by 15 percent are ambitious, but so were 
the initial executive orders on regulatory reform. While past at- 
tempts at reform might have been unsuccessful, there is no reason 
policymakers can’t learn from previous mistakes and establish a 
balanced system that increases transparency, evaluates the regu- 
latory slate and reduces burdens and rules all while protecting 
health and safety. These are bipartisan principles, standard prac- 
tice internationally and not controversial ideas. 

Thank you for the time. I look forward to answering your ques- 
tions. 

Mr. Marino. Thank you, sir. 

[The prepared statement of Mr. Batkins follows:] 
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Chaimian Marino, Ranking Member Johnson, and Members of the Subcommittee, thank you for 
the opportunity to appear today. In this testimony, I wish to make three basic points: 

• Over time, as agencies issue an average of 75 major rules annually, regulatory 
accumulation will naturally result. Since 2008, regulators have added more than $107 
billion in annual regulatory costs. This accumulation affects employment, consumers, and 
the broader economy. 

• It is because regulatory reform has failed so often in the past that we continue to talk 
about its place in the future. Whether it’s the failure of agencies to comply with the 
Paperwork Reduction Act, the Congressional Review Act, or the current executive 
orders, it’s clear there are opportunities for meaningful reform that address cumulative 
burdens and the regulatory process. 

• The proposed legislation could generate substantial regulatory savings. The American 
Action Forum (AAF) attempted to quantify savings from the SCRUB Act and the 
Sunshine for Regulatory Decrees and Settlements Act and found billions of dollars in 
possible benefits and 1.5 billion hours of less paperwork. 

Let me provide additional detail on each in turn. 

I. Assessing Cumulative Regulatory Burdens 

Decades of attempting to address the regulatory process and accumulation have generally failed 
to stem the growing influence of new federal rules. Currently, there are more than 70 federal 
agencies, employing more than 300,000 people who write and execute new regulations.* This 
costs taxpayers at least $60 billion annually. Compare that to the 42 full-time staffers who work 
at the Office of Information and Regulatory Affairs (OIRA).^ 

Perhaps the easiest way to display the gradual process of regulatory accumulation is to examine 
federal paperwork burdens over time. The following graph details the cabinet-level paperwork 
burden (in hours) from 1995 to 2015. 


' Susan Dudley and Melinda Warren, “2015 Regulators’ Budget: Economic Forms of Regulation on the Rise." 
available at l ittp://reuulatoiT8tudies. coliirnbi a:i,^vm edii/node/224. 

" Office of Management and Budget, “About OIRA,” available at http://w \v w.w hiteh oiise.gov /omb ./oira/abo i i t. 
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Cabinet-Level Agency Paperwork Burden 
(billions of hours) 



As the graph reveals, despite several executive orders on reform and legislative remedies 
designed to address regulatory burdens, the growth in federal regulation remains unabated From 
6.d billion hours of paperwork in 1995. the number of hours has expanded by more than 45 
percent, to 9.3 billion today 

In the more recent history, AAF has tallied the costs, benefits, and paperwork burdens of every 
rule since 2008 To help the public keep track of all federal regulations, the American Action 
Forum will soon be launching a website that allows people to generate their own regulatory 
report based on the Federal Register 

Since 2008, regulators have finalized mure than $107 billion in annual regulatory costs 
(approximately $700 billion in net present value) This is Just a recent snapshot and cannot 
completely capture all cumulative burdens The graph below displays new annual costs since 
2008 
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Final Rule Annualized Costs ($ 
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Beyond AAF’s work, even Ihe Govcmnient Accountability Office (GAO) has made a specific set 
of recommendations to address government duplication In 201 3, GAO released its annual report 
on federal “Fiagmentation, Overlap, and Duplication.”’ The report found 17 areas of duplication, 
including renewable energy and veterans' employment Based on these findings, researchers at 
AAF replicated GAO's methodology for overlap in paperwork requirements 

The spending equation of government duplication totals approximately S200 billion, according to 
former Senator Tom Cobum. but regulatory duplication also has a price ’ Based on the 17 areas 
of duplication. AAF found 642 million paperwork hours. $46 billion in costs, and WO forms of 
federal overlap For example, ten different agencies are involved in renewable energy programs 
and produce 96 related fomts ' 

This duplication has real implications for Americans interacting with government For example, 
HP.A estimates its rule controlling mercuiw and other air toxics would increase energy prices by 
3.1 percent Because this increase was in line with natural variability in energy prices, the agency 
discounted this consumer burden However. EPA also admitted its Cross-State Ait Pollution 
Rule would raise energy prices by 1.7 percent Again, in isolation, this is a minor fluctuation, but 


Billion) 


^ Government Accoun(;tbihlY Office. **2iM 3 Annuul Report Actions Needed to Reduce Fragmentation. Overlap, and 
Duplication luid Achieve Other Financial Benefits.** available rti li ttp //w g ao pd f 

’ Scniiior Tom Coburn. “Letter to Dcpui\ Director Jcffrc) Zicnis.** available at 

I mp // w w u cobum. scn.iic.^o\/piiblic/indc\.cfiir*>i-Filc .s S cr\ Filc_|d=fcbii2(H: I -7 1< 0~4.«>ir- b b55"a’> lc'^477d* jxr 
' American Action Fonim. “Weeding Out Rcguhuon Duplication.” available at 
Imp //iiinc n ciiiiactionroniin oru/iopicAveedine-oui-rceul;»orv-d uplicatio n 
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combined with the mercury rule, consumers now face a 4.8 percent increase.^ Now, EPA 
estimates its Clean Power Plan would increase electricity prices by roughly six percent by 2020. 
If finalized, consumers could face a ten percent cumulative increase in prices during the next five 
years.’ 

This is just one example of regulatory accumulation from one agency. From more expensive 
vehicles, to pricier household goods, there are several areas where consumers ultimately bear the 
burden for each new rule, sometimes from different agencies. If s clear that regulatory 
accumulation is real and policymakers have few tools available today to measure it and 
effectively check its growth. 

However, the “Regulatory Cut-Go” provision in SCRUB specifically addresses the accumulation 
of regulation. By ensuring a regulatory neutral approach to costs, the cut-go procedure could 
stem the tide of regulatory growth while still allowing agencies to fulfil their statutory 
objectives. 

The idea of cut-go is similar to the United Kingdom’s One-in, One-Out system for regulation, 
which has now been expanded to One-ln, Two-Out (OITO). This system has saved the country 
more than $1 .83 billion during the last six years.* The cut-go idea is also similar to a reform AAF 
has proposed, a paperwork budget that would only apply to new collections of information.® The 
cut-go plan improves on both of these reforms because it is more comprehensive than a 
paperwork budget, and it provides agencies with more flexibility than the OITO system. 

The hallmarks of retrospective review should be more than just cutting costs and burden hours. It 
is also important to study what regulations have worked well in the past and what rules could be 
improved. Using successful regulatory programs as a model for future regulation could reduce 
the likelihood that a new rule imposes unnecessary costs or leads to unintended consequences. 

If the proposed commission is successful, it will identify a range of regulatory programs, and 
more than likely, a few rules that are duplicative and need to be amended. As then-Administrator 
Cass Sunstein noted, retrospective review should also focus on “modernizing mles” and consider 
“the combined effect of their regulations.”"’ 


” American Action Fomm, “The Consumer Price of Regulation,” available at 
http ://atnericaiiactionfomm.org.he5eaich/the-coRsuri ier-t? rice -of -regulation. 

' American Action Forum, “An Insiglit Look at Greenhouse Gas Regulation,’’ available at 
htiD://amcricrinactionroriim.org/insielUa/au-itisi dc-loo k- at-grccn ho usc-gas -rcguiation. 

^ Dcparimcnt for Business and Innovation Skills, "The Seventh Slalcmcnl of New Regulation,” available at 
h iips //v v w gin uk Igor ctnnieiUAipjQitdsis>;sleviyupigad_s/attachinerit, dgui/rtle/TT] firyhls-B-pbobj-seventh- 
stjiternem-of-new-regiilatjonpdf. 

’ American Action Fomm, Can a Paperwork Budget Trim Red Tape.” available at 
htipwamencanactionfonunorc/research/can-a-reouiatorri-budget-irim-red-tape . 

0MB Memorandiun M-1 1-10. available at 
http:.yvAw.whitehouse.gov/sites/defanihfilesiomb/iuemorauda/201 l.-’ml 1-10. pdf. 
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II. Failure of Past Regulatory Reform 

The calls for regulatory reform might grow old to some familiar with political and policy 
dialogue. There have been multiple attempts to address regulatory duplication and the regulatory 
process. Through the Paperwork Reduction Act (PRA), the Congressional Review Act (CRA), or 
the half-a-dozen executive orders promoting reform, agencies nevertheless routinely ignore or 
violate these measures. 

For example, every year OIRA publishes its Information Collection Budget of the U.S. Last year, 
OIRA reported 282 violations of the PRA; the Department of Health and Human Services (HHS) 
committed 80 violations." Any agency that violates the law more than 25 times receives a 
“Poor” rating from OIRA. HHS has received a “Poor” rating every year since FY 2009. 
Furthermore, OIRA included no specific discussion of HHS in its section on “Steps to Improve 
Agency Compliance.” 

Violations of the PRA are hardly a recent concern. When it was initially passed, OIRA set a 
government-wide goal for reducing paperwork burdens by 10 percent in FYs 1996 and 1997, 
with a five percent target during the next four fiscal years." As the graph on cabinet-level 
burdens reveals, agencies did not come close to meeting those metrics. Instead of a 35 percent 
reduction of 4.6 billion hours, agencies increased burdens by 17 percent. 

Likewise, agencies routinely fail to follow the CRA. In a recent report from the Administrative 
Conference of the United States, Curtis Copeland found 43 major and significant rules that were 
never submitted to Congress or the Government Accountability Office, as the CRA requires.’ ’ hi 
fact, the report found in 2012, “[FJederal agencies published a total of 3,714 final rules in the 
Federal Register, but the GAO database indicates that only 2,660 of those rules were submitted 
(71.6%).” A grade of “D” should not be the standard for agencies complying with the law. 
Regulators expect 100 percent compliance from the companies they regulate and taxpayers 
should expect 100 percent compliance from their regulatory agencies following the law. 

Compliance with reform also fails with respect to executive orders. When President Obama 
issued Executive Order 13,563, he embraced the ideal that the nation’s regulatory system should 
“protect public health, welfare, safety, and our environment while promoting economic growth, 
innovation, competitiveness, and Job creation.”''* There have been successful strides under EO 
13,563 to remove redundant regulations and cut costs, but they are often in fits and starts, 
without a true “culture of retrospective review.”*"’ 


" Americiui Action F orum, “Delays, Mistakes, and "Violations: A Review of 0MB "s Infonnation Collection 
Budgets."' available at htto:/7americanactionfonun. org/iasiglits/de lavs-tnistakes-and-violation5.a.revie\v-oTombs- 
infomiatiou-collectiQii-budg. 

‘‘ Congressional Research Service. “Paperwork Reduction Act (PRA): 0MB and Agency Responsibilities and 
Burden Eslitnaics.” available ai ittip:.Vnvii.i ns,tl BW2/Z2 . 

” Administrative Conference of the United States, “Congressional Review Act: Many Recent Final Rules Were Not 
Submitted to GAO turd Congress,” available at 

https://www.acus. cov/sites.^default/files/documents,klRA%2520ReDoif.l4.25200725%2520%25282%2529. pdf . 

Exec. Order 13.563, available at https:.//wwwv.federairegister.eov/executive-order/'13563 . 

” 0MB Memorandmn M-1 1-19, available at 

http ://wwuv.wiiitehQuse. gory sites/'defautCfiies/omb/niemoranda/201 i/mll-19.ndf. 
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There have been notable rulemakings that examined past regulations and reduced costs while 
still protecting public health. For example, the Department of Transportation (DOT) finalized a 
rule to drastically reduce the amount of paperwork truck drivers file under “Driver-Vehicle 
Inspection Reports.”*'’ By only requiring reports after an incident, as opposed to a routine trip, 
DOT plans to save the industry more than $1.7 billion annually and reduce 46.6 million 
paperwork burden hours, or roughly 15 percent of DOT’s total burden. 

However, there are only a handful of these notable rules, and they are dwarfed by the 3,000 other 
rules regulators issue annually. Examining the most recent retrospective review reports from the 
administration reveals that many agencies treat these reports as just another ETnified Agenda. 
Many of the rules fail to look back at past regulatory programs. Instead, they implement parts of 
the Affordable Care Act (ACA) or other recent legislation. It is no surprise the administration is 
implementing the ACA, but it should not label these new regulations as “retrospective.” 

The Department of Energy (DOE) is a main culprit in this exercise. In one of its recent 
retrospective review updates, DOE included 19 “retrospective” rulemakings; six of these are new 
energy efficiency measures that increase costs. They do not examine previous regulations and 
they do not address redundancy. Combined, DOE’s retrospective report adds more than $17.7 
billion in cumulative costs and 60,200 paperwork burden hours. The agency failed to quantify a 
single measure that would reduce costs. 

The Department of Education also manipulates its retrospective reports by including new 
measures that don’t look back at existing regulations. Instead, the agency’s report included the 
controversial “Gainful Employment” rule that adds $433 million in annual costs and 6.9 million 
paperwork burden hours.*' In addition, the rule projects that more than 1 10,000 students would 
drop out of secondary education because of the regulation. 

The chart below displays the steady growth of Education paperwork since 2005. The agency’s 
paperwork burden has more than doubled. Not surprisingly, general admini strative staff at 
postsecondary institutions grew 31.5 percent in the last decade, with a 32.8 percent increase in 
compliance officer employment."* A recent bipartisan Senate report on the regulation of 
postsecondary institutions found, “[Ajpproximately 1 1 percent, or $150 million, of Vanderbilt’s 
2013 expenditures were devoted to compliance with federal mandates.”*** Through two 
administrations, each with similar executive orders on regulatory reform, neither has been able to 
slow the steady rise of new requirements. 


'®79 Fed. Reg. 75,4.37 (December 18,2014). 

' American Action Forum. "Revised GaiiiFul Employment Final Rule,” available at 
http:/./aiTierieanaetlonforam.oru/TeLmlation-rcyiev.7revised -uamt iil-cmploviT!em-final-nile, 

Americiui Action Forum, "Rising Tide of Education Rules Increase Costs,” available at 
littpy/anicricanactionforum oru/Tescarch/risiiiu-tide-of-education-mles-iiicrease-eosts . 

U.S. Senate Committee on Healtli, Education, Labor and Pensions. “Recalibrating Reguiation of Coileges and 
Universities,” available at 

http :/.Avvnv. help. senate gov/imo.tmedi.a/RegulatiQn s Task F orce Report 2015 FINAL. odf. 
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Education Paperwork Burden (millions of hours) 


100 



'f 'f 


Fundamental reform that thoroughly examines the cumulative stock of regulations while 
providing flexibility to agencies is vital to ensuring continued economic success. Both of the 
proposed bills today will take important steps toward reforming the rulernaking process and 
addressing regulatory' accumulation 

III. Benefits of Reform Legislation 

There are obvious benefits to codifying retrospective review and increasing transparency in the 
sue and settle environment. The first windfall is permanency Executive orders arc temporary 
and could easily wither with new administrations Ffowever, a commission designed to evaluate 
cumulative regulatory burdens would have the backing of strong legislation that could last 
beyond just a single administration, regardless of political party With the start of every 
administration, there are campaigns to abolish the internationally recognized concept of cost- 
benefit analysis, but these reform bills would add needed permanency to the regulatory process 

Second, there are signillcant regulatory cost and paperwork savings that could be achieved if the 
legislation works as intended For example, the SCRUB Act sets a goal “to achieve a reduction 
of at least 1 5 percent In the cumulative costs of federal regulation ” There are two ways to 
quantify this I5 percent goal First, we can look broadly at cumulative regulatory burdens, as 
represented in paperwork Currently, tile federal government imposes 9 9 billion hours of 
paperwork.^'’ Assuming the independent commission that SCRUB establishes reaches its goal, 
Americans could expect to save almost 1 .5 billion hours of time. 


Office of Infomiaiion and Regulators Affairs. 'Goscninicni-Widc Totals for Active Infarmalion Collections.” 
available at liitn i/uun reeinlb eoi/Dnblic/do.rPRARcDon''opcration~ 1 1 
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The graph below displays the last ten years of cabinet-level paperwork burdens and what a 1 5 
percent reduction would look like historically During the ten-year period, 1 5 percent annual 
reductions would have saved 13 billion hours cumulatively. 


15% Paperwork Cut for Cabinet Agencies 
(billions of hours) 



■ Reduced Burden • Reduction 


The magnitude of 13 billion hours cannot be overstated For perspective, the entire U.S. 
Individual Income Tax generates 2 6 billion hours of paperwork annually If we were to quantify 
the savings, there ar e two main metrics, the hourly cost of a regulatory compliance olTicer 
(S32. lO) and Gross Domestic Product (GDP) per hour worked ($60 5“) in 20I I dollars) 
Assuming the compliance officer figure. 1 .5 billion hours translates to $48. 1 billion in regulatory 
savings That figure is larger than the GDP of Paraguay Assuming GDP per hour worked, this 
figure yields more than $90 8 billion in possible savings. 

The second method for quantifying SCRUB savings derives from a more recent sample of 
regulation. Based on AAF's regulatory data since 2008. the average annual cost of regulation 
during that time is $15 billion If SCRUB achieves its savings goal. Americans can expect $2 25 
billion in annual savings That might seem like a small figure, but if we assume those cost 
reductions remain constant during the next ten years, savings could eclipse $22 billion 

These figures are meant to be illustrative, not definitive. Much of the ultimate savings depends 
on the work of the commission and their staff. Regardless of the estimate, the ranges presented 
here represent a tremendous opportunity to eliminate redundant regulabons and save American 
consumers from higher costs 

For sue and settle reform, there is a clear record of rules with a judicial deadline that OIRA 
approved in recent years According to AAF research, there have been 25 ’‘economically 
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significant” regulations with a judicial deadline from January 2009 to January 2015, but only 21 
monetized costs or benefits. Combined, these rules generated $23.9 billion in annual costs and 
5.7 million paperwork burdens hours. For perspective, there were 19 significant final rules with a 
judicial deadline during a similar period (2004 to 2009) from the last administration. 

If the Sunshine for Regulatory Decrees and Settlements Act is adopted, it wouldn’t necessarily 
wipe away the costs and benefits of past regulation, but the figures above do highlight the impact 
of these rulemakings, which extend beyond just EPA measures. A recent GAO report noted the 
somewhat limited nature of sue and settle lawsuits, but the report itself was limited, focusing 
only on EPA."' Seven of the mles in our sample were from DOE and one was from DOT. These 
eight rules had a combined annual burden of $3.4 billion, yet GAO did not cover these figures in 
its report. 

Furthermore, the report did note that more than a quarter of all major EPA rules were prompted 
by special interest lawsuits, hardly a trivial figure. We should not be surprised that the issue of 
sue and settle is increasing in importance because EPA admits that it has not complied with 57 
risk and technology reviews, as required by federal law. Increasing additional transparency in the 
process could allow for greater public participation and an identification of the significant 
economic burdens outlined here. 

hi sum, the proposed legislation addresses cumulative regulatory burdens without significantly 
constraining the current work of agencies. The independent commission would provide a 
legislative solution to regulatory accumulation and sue and settle reform could increase 
transparency into a process that many view as opaque. 

IV. Conclusion 

In 2011, President Obama pledged to “remove outdated regulations that stifle job creation and 
make our economy less competitive.”^^ He conceded that past reform attempts didn’t deliver on 
promised benefits and that regulation can harm economic growth. Today, we should strive to 
codify a system that remedies regulatory accumulation and increases transparency. Successful 
reform could save billions of dollars in costs and 1.5 billion paperwork hours. 

Thank you. I look forward to answering your questions. 


Government Accountability Office. ’’Impact of Deadline Suits on EPA’s Rulemaking is Limited,” available at 

httpt/Avnvv. gao.gOv/as3ets/670/667533.pdf . 

"" Wall Street Jountal. ’’Toward of 2 f’’-Centiir\“ Regulatory System,” available at 
httpt/AvmY.wsi coni/ai1icle5/SB1000142405274S7Ci339lS604576088272il210369S. 
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Mr. Marino. Dr. McLaughlin. 

TESTIMONY OF PATRICK A. McLAUGHLIN, Ph.D., SENIOR RE- 
SEARCH FELLOW, MERCATUS CENTER AT GEORGE MASON 

UNIVERSITY 

Mr. McLaughlin. Chairman Marino, Ranking Member Johnson 
and Members of the Committee, thank you for inviting me. 

As an economist and senior research fellow at the Marcatus Cen- 
ter at George Mason University, my primary research focuses on 
regulatory accumulation legislation and the regulatory process so it 
is my pleasure to testify on today’s topic. 

In previous testimony, I have highlighted the fact that regulatory 
accumulation creates substantial drag on the economic growth by 
impeding innovation and entrepreneurship. Today, I have two 
other points that may happen help in examining the reforms under 
consideration. 

First, I will discuss the affects of regulatory accumulation or to 
put it another way, why retrospective analysis of regulations can 
result in what amounts to a tax refund with benefits going largely 
to lower income Americans. 

My second point is that not all attempts at regulatory reform are 
equal. Several factors tend to contribute to meaningful and success- 
ful regulatory reform efforts. The most important of these is the 
use of an independent body to identify regulations that need to be 
modified or eliminated. Any retrospective analysis efforts that 
leaves this task in the hands of the same agencies that created the 
regulations in the first place is unlikely to succeed. 

Regulations can be regressive, particularly in their affects on the 
prices paid by consumers. A regressive regulation is one whose bur- 
den disproportionately falls on lower-income individuals and house- 
holds. When regulations force producers to use more expensive pro- 
duction processes, some of those production cost increases are 
passed along to consumers in the form of higher prices. For exam- 
ple, in 2005 the Food and Drug Administration banned the use of 
chlorofluorocarbons as propellants in medical inhalers, like the in- 
halers millions of Americans use to treat asthma. Since then the 
average price of inhalers has tripled. While individuals with high 
incomes might be able to absorb this price increase, people with 
low incomes may have to choose not to buy an inhaler and instead 
leave the asthma untreated. 

The cumulative costs of regulations amounts to a hidden regres- 
sive burden, but it is a burden that could be lightened. In fact, one 
way of viewing that burden is as an opportunity, retrospective 
analysis that eliminates a portion of the regulatory cost burden 
would act like a progressive tax refund. Let me explain with an ex- 
ample. The regulatory cost burden can be viewed as a tax form by 
all households. For illustrative purposes, suppose the regulatory 
cost burden equals about $8,000 per household. 

Now consider a regulatory reform that would reduce this cost 
burden by 15 percent, which would be $1,200 per household per 
year, this is effectively an annual regulatory cost refund. 

This reduction in regulatory burden would have a much larger 
affect on the purchasing power of the low-income household than 
the high-income end household. To the low-income household the 
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regulatory cost refund would equal nearly 5 percent of 1 year’s 
household income. To the high income household, it would equal 
only. 4 percent of 1 year’s income. This shows that a regulatory cost 
refund of any amount would work just like a progressive tax cut. 
Even better, unlike one-time tax rebates this regulatory cost refund 
would repeat year after year. 

So what makes for a successful retrospective analysis? I discuss 
several key factors for success in my written testimony as well as 
in my research and I would like to highlight just two of them here 
today. First, we need to establish criteria for identifying unwanted 
regulations, I suggest a test of whether a regulation is functional. 

Functional rules address current significant risks, mitigate some 
amount of those risks and do not have significant unintended con- 
sequences or excessive compliance costs relative to their benefits, 
non functional rules are missing one or more of these features. 

The key to achieving significant improvement of the problem of 
regulatory accumulation is first identifying as many nonfunctional 
rules as possible and then either eliminating them or changing 
them so that they become functional. 

Second, the task of identifying nonfunctional rules should be 
placed in the hands of an independent body. The reason for that 
is to achieve as objective an assessment as possible. If the body 
tasked with the analysis of a rule has incentive to find that the 
rule is functional or has insensitive to find that it is non functional, 
the review risks becoming exercise in advocacy rather than an ob- 
jective analysis. This is a primary reason why I recommend that 
retrospective analysis of regulations should not be left in the hands 
of agencies that have incentives find specific results. We should not 
expect agencies to give any better assessment of their own rules 
than professors would expect of students grading their own tests 
students. 

In conclusion, regulatory accumulation with its adverse impact 
on economic growth by impeding innovation and entrepreneurship 
is now a widely recognized problem. Furthermore, the costs of regu- 
lation are disproportionately born by low income households. Retro- 
spective analysis of regulations is an opportunity to improve our 
economy to facilitate innovation and to create a progressive regu- 
latory cost refund. Thank you, and I would be happy to answer any 
questions. 

Mr. Marino. Thank you. 

[The prepared statement of Mr. McLaughlin follows:]* 


*Note: Supplemental material submitted with this witness statement is not included in this 
printed record but is on file with the Subcommittee and the statement can be accessed, in its 
entirety, at: 

http:! I docs.house.gov I meetings lJU IJU05 1 20150302 1 103063 ! HHRG-114-JU05-Wstate- 
McLaughlinP-20150302.pdf 
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INTRODUCTION 

Chairman Mahno. Ranking Member Johnson, and members of the committee; thank you for inviting me to 
tesUly today. As an economist and senior research fellow at the Mercatus Center at George Mason ttniversiiy. I 
focus my primary research on regulatory accumulation and the regulatory process, so it is my pleasure to testify 
on today’s topic. 

In prehous research and testimony. I have highlighted the fact that regulatory accumulation creates substantial 
drag on economic growth by impeding inno^’ation and entrepreneurship.' *rQday, 1 have three main points that 
may help you to e.Yamine the reforms under consideration. First. 1 >^ili discuss the regressive effects of regulatory 
accumulanon-or. to put it another way. why retrospective analysis of regulations can result in a what amounts 
to a progressive tax refund, with benefits going largely to lower-income Americans. 


1. Patrirk A. McLaigblHi, *'The Searchirig fot and Oilting Regulations TbaL Are l>nr>ecss.ssrily Burdensome Act of 2014" (Testimony 
before the House Committee on Hw JudKiary. subconimHt«>e on Regulatory Reform, Comm«rriaL and Antitrust Law. Mercatiis OoIh 
at Gtiorge Mason Univetsity, Arlington, VA February U, 20M). ?ittpY/mercdtus.org/publicatkNVsearcriing-and'Cutting-r«gulations 
•are-imiHicessarlly'btitdensoine-act 2014; Patrick A. McLaughlin and Robert Greene. '^>e Unmlended ConsKiiietKesoffedeial 
Regulatory Accumulation,* EconomK Perspectives, Mercatus Center at George Mason University, May 8. 2014, httpY/mercaUis.org 
/publicalion/urMntended'Consequences-feUcral-roouldlory-accumulatlon 


Ffli mom infonnaiKMi Of tn rne*>l witn tndschoiDC conurr 
Robrn Bowtn. 701-99J-8562 ior. T!>?-80l-t3A4 im>. fUowanajme»Mtu5 gnni edi 
HcrcaUrsCen&at at George Mason Univ«r any 3434 Wastiingtcn Blvd. din rioer, Arlington Virginia 222D* 
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Second, I will highlight how an increasingly long and complex regulatory code can acmally make the task of 
acbievingrisk reduction in the workplace more difficult 

Third, I wll argue that not all attempts at regulatory reform are equal. In my research, I have found several factors 
that tend to contribute to meaningful and successful regulatory and governmental reform efforts. The most impor- 
tant of these is the use of an independent group or commission to identify regulations that need to be modified or 
eliminated. Any retrospective analysis effort that leaves this task in the hands of the same agencies that created 
the regulations in the first place is unlikely to succeed. I highlight some other important principles as well, but 
the independence of the reviewers is the most important 


REGRESSIVE EFFECTS OF REGULATIONS 

Regulations can be regressive, particularly in their effects on prices paid by consumers.^ A regressive regulation 
is one whose burden disproportionately fulls on lower-income indi\iduals and households. When regulations 
force producers to use more expensive production processes or inputs, some of those production cost increases 
are passed along to consumers in the form of higher prices. For example, in 2005, the Food and Drug Administra- 
tion banned the use of chlorofluorocarbons as propellants in medical inhalers, such as the inhalers that millions 
of Americans use to treat asthma.^ This ban was enacted because of environment^ concerns rather than health 
or safety concerns. Since the implementation of that ban, the average price of asthma inhalers has tripled.’ While 
individuals with high incomes might be able to absorb this price increase, the higher price may force people with 
lowinconiestomake the choice not to buy an inhaler and instead leave the asthma untreated— potentially leading 
to a real human cost if the person suffers an asthma attack without an inhaler available. 

When regulations cause the prices of goods and services to increase, lower-income households have to make a 
choice; no longer buy those goods, substitute them with something else if possible, or buy less of the more expen- 
sive good. Tliis can have the unintended consequence of causing lower-income families not to be able to purchase 
some good or service that is a medical necessity or that would have reduced the risk of accidental death or injury. I 
have attached a study by economist Diana Thomas th.at gives more details on the regressive effects of regulations. 

The cumulative cost of regulations amounts to a hidden, regressive burden. But it’s a burden tliat could be light- 
ened. In fact, one way of viewing that burden is as an opportunity; retrospective analysis that eliminates a portion 
of the regulatory cost burden would act as a progressive tax refund. Let me explain with an example that will 
illustrate how reducing the regulatory burden is similar to a tax refund that primarily benefits poorer Americans. 

While economists have not yet reached consensus on how to calculate the total cost of regulation, several esti- 
mates exist. For example, economists John Dawson and John Seater estimate that regulatory accumulation slows 
economic growth by about 2 percent per year.^ The latest OIRA report to Congress on the benefits and costs of 
regulations estimates that a small subset of regulations reviewed cost the economy between $57 billion and $84 
billion in 2001 dollars.'^ Converted to 2014 dollars, this range is from $76.19 billion to $112.29 billion." At the other 


2. Diana Thomas, "Regr^ssivH Effects of Regulation" (Working Paper No. 12-35, Mercatvis Center at George Mason University, Ariing- 
ton, VA, November 2012), http://mercatLis.org/pubiication/regressive-effects-regulation. 

3. Department of Health and Human Services, Food and Drug Administration. Use of Ozone-Depleting Sub.stances; Removal of 
Essentiai-Use Designations, 70 Fed, Reg. 17168 (April 4. 2005). 

4. Laurie Tarkan, “Rough Transition to a New Asthma Inhaler," New York Times. May 13 2008, http:, 7www,nytimes, com/2008/05/13 
/heaith/13asth.html?,_r=0. 

5. John '/>/. Dawson and John J. Seater, "Federal Regulation and Aggregate Economic Growth," Journal of Economic Growth 10, no, 2 
(2013): 137-77. 

6. Office of Management and Budget, 2014 Draft Report to Congress on the Benefits and Costs of Federal Regulations and Unfunded 
Mandates on State, Local, and Tribal Entities, 2014, http:,//www.whitehouse.gov/sites/clefault/files/omb/infcreg/2G14_cb/draft__2014 
_cost_ benefityreport-upd3ted.pdf. 

7. Converted to 2014 dollars using the Bureau of Labor Statistics CPI Inflation Calculator: http;//data. bls.gov/cgi-bin/cpicalc, pi, 
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end of the spectrum, Clyde Wa>me Crews estimates the annual cost of regulations to be around $1,882 trillion.*^ 
For this example, I’ll use the midpoint between $57 billion and $1,882 trillion, which is $969 billion. Consider 
this the amiual regulatory burden shared across all households in the economy. As of 2013, there were 115,610,216 
households in the United vStates. We can estimate the r^ulatoiy burden per household by simply dhiding the mid- 
point cost estimate, $969 billion, by the number of households. This division yields about $8,386 per household. 

Now consider a regulatory reform that would reduce this cost burden by 15 percent. If the regulatory cost bur- 
den per household is $8,386, then a 15 percent reduction would equal about $1,258 per household per year. This 
reduction in cost burden is effectively an annual regulatory cost refund and would hav'^e different impacts to low-, 
middle-, and high-income households. In this example, I define a low-income household as a family of five with 
three children under the age of 18 earning a household income exactly equal to the Census poverty threshold 
for 2014; $28,252. For the middle-income household, I use the median household income in 2013 (the latest year 
available): $51,900. For the high-income household, I follow Diana Thomas’s calculations and use a household 
income equal to 10 times the poverty threshold: $282,520. Table 1 shows what a reduction in regulatory costs of 
$1,258 would equal, relative to household income and in percentage terms. 

Table A Regulatory Cost Refund Relative to Household income across income Groups 


Household 

Household income 

Cost reduction 

Percentage of income 

i..ow-!ncone 

$28,2b2 

$1,258 


Middls-income 

$51300 

$1258 

2.4% 

High-inccme 

$282,520 

$1258 

0.4% 


As table 1 shows, a reduction in regulator>^ burden of $1,258 would have a much larger effect on the purchasing 
power of the low-income household than the middle- or high-income households. To the low-income household, 
the regulatory cost refund would equal nearly 5 percent of one year’s household income. Conversely, to the high- 
income household, it would equal only 0.4 percent of one year’s income. This example shows that a regulatory 
cost refund of any amount would work jiistlike a progressive tax cut,he!pinglow- and middle-income households 
relatively more than high-income households. .'Even better, unlike one-time tax rebates, this regulatory cost 
refund would repeat every year. 


INCREASING INABILITY TO PRIORITIZE COMPLIANCE 

One concern that accompanies regulatory accumulation is called regulatory overload. Firms are compelled by law 
to comply with regulations, regardless of whether the regulations are effective at solving a particular problem. 
In a 2011 study, psychologist Andrew Hale and his coauthors find that as the number of rules increase, the rules 
themselves become less effective.'’ They also find tliat as the number of rules increase, companies tend to rely on 
more rigid, checklist-style compliance strategies to ensure compliance with the letter of the law rather than pro- 
active risk management strategies that may be more effective at reducing health and safety risks in the workplace. 
They call these problems regulatory overload. 

Certainly, as regulations accumulate, risk managers’ attention will be spread across a greater number of rules. 
If any of tliose rules are not actually effective in reducing risk, the attention paid to those rules will detract from 
compliance with functional rules. 


8. Clyde Wayne Crews .jt., "Tip of the Ccstberg: On the Invalidity of All Cost of Regulation Estimates and the Need to Compile Them 
Anyway” 2015 ed. (working paper, Competitive Enterprise Institute, Washington, DC, 2015). 

9. Andrew Hale, David Borys, and Mark Adams. “Regulatory Overload: A Behavioral Analysis of Regulatory Compliance" (Working 
Paper No. 11-47, Mercatus Center at George Mason University, Arlington, VA, November 2011), http://mercatus.org/pubiication 
/regulatory overload. 
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PRINCIPLES FOR SUCCESSFUL REFORM 

As 1 have previously lesii fied.'" the need to eliminate or niodif>‘ nonfunctional regulations troin the accumulated 
stock has been widely recognized by members of Congress and every president since Carter " Functional rules 
address current, signi hcant risks; mitigate some amount of those risks through compliance with the regulations; 
and do not have significant unintended effects or excessive compliance costs relative to their beiielits. Nonfunc- 
tional rulcsare missing one or more of these features. The key to achieving significant amelioration of die problem 
of regulatory accumulation is first identifsing as man)- nonfunchonal rules as possible and then either eliminating 
them or changing them 50 that they become functional. 

Executive branch attempts to examine and revise or eliminate existing nonfunctional regulations have primarily 
relied on executive orders for review of the need for regulations rather than creating a streamlined and evidence- 
based. analytical process that could accomplish large-scale reform. In a 2014 study 1 coauthored with economist 
Richard Williams (attached), we examine previous efforts at regulatort' reform led hy et'ery president since Rea- 
gan and conclude that these episodes rielded only marginal improvements at best. Most notably, none of these 
efforts re.sulred in either substantial reductions relative to the total .size of the Code of Fctieral Rexvlotions (CFR) 
or su.stamed changesin the rate of adding new regulations to the CFR.*^ 

Figure 1 shows just how little the regulatory process has cltanged. despite these presidential efforts. Since 1975. 
the CFR has expanded in 30 of 37 years. In those 30 expansionary' years, 117.294 pages were added to the CFR. 
In contrast, in the seven contractive years. 17,871 pages w'ere subtracted from the CFR-for net growth of nearly 
100,000 pages Previous efforts to eliminate obsolete regulations have removed only very small percentages of 
e.xisting regulations from the books. 


Figure 1 Pages Added to or Siiblracted from the CocfcofFecfefdfffegu/af/ons. 1976-2012 

ii I 
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10. McLaughlin. "Searching for and Cuttvrg RegiiladonsTttat Are Unr>ect»ssariiy Burdensome Act of 2014.' 

11. Mlcliael Marxlel and Diana G. Caiew. ^Regi>latory IrrproventerU Commission A Politically-viabU* Approach to U.S. Regulatory 
Reform' tPoltcy Memo. Progressive Policy irtsiitute, Washmgtor>, DC. May 2013). 3-4, httpV/Www.progresslvepo(icy.orQ/20l3/05 
/ieuulatorY'1mprovement-coimnissiorva'Poljhcally-viablc>-approdch-to-u-5-reQUlatory-re(orm/. 

12> Palrich A McLaugfrltn amf Richard Williams, "The ConstKtuerKes of Regulatory Accumulalion and a Proposed Sokitioir (Workinu 
Paper 14-03. Mercatus Center at George Mason University, Ariington, VA. February 7014). hltp'/Zmercatusorg/pubkariori 
.'consequences-regulatory-accumutation-And-proposed'Salutlon 
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The failure of past regulatory review efforts bkely stems from a fundamental misalignment of incentives: agencies, 
despite direction from the president, have incentives to maintain and increase their regulations to maximize their 
budgets and control over their portion of the economy. In turn, to retain regulations that would be eliminated 
otherwise, agencies may either hide or fail to produce information that would help identify obsolete or ineffec- 
tive regulations in the first place We should not expect agencies to give any better assessments of their otm rules 
than professors would expect of students gradii^ their oum tests. 

Similarly, individuals in agencies have littleincentive to prowde information that would lead to anile’s elimination 
or the choice not to produce a nde.’^ In general, employees— including economists— are professionally rewarded for 
being part of teams that create new regulations or expand existing regulatoiy programs.''^ Conversely, employees 
ai e rarely rewarded for deciding tliat a regulation should not be created. This is unfortunate, because specialists 
in agencies are likely to have some relevant information about which rules are nonfunctional. 

However, the issues that have plagued previous, executive branch-led efforts at regulatory reform can be over- 
come. In pre\dous research, I identified 11 characteristics of successful regulatory reform, derived from lessons 
learned by studying the Base Realignment and Closure (BRAG) process, regulatory reform in other countries, and 
previous attempts at retrospective review in the United States.'’ I highlight a few of these below, for the purposes 
of assessing the reforms currently under consideration. 


b The process of identifying rules for modification or eiimination should entail independent assessment of 
whether regulahoris functional. 

To be classified as functional, a rule must 

1. address a c urrent risk, 

2. address a significant risk, 

3. not result in ongoing costs (including unintended consequences) that more than offset the ongoing 
benefits of the rule, and 

4. not interfere with or duplicate other rules. 

It is vital that the assessment of a rule tvith respect to each of these criteria be performed objectively. If the body 
tasked with the analysis of a rule has incentive to find that the rule is hmctional or is nonfunctional, the review 
risks becoming an exercise in advocac>' rather than objective analysis. The SCRUB Act, for example, creates a com- 
mission with the authority to hire analysts and experts necessary for such an assessment and to collect essential 
information for those purposes. The SCRUB Act sets forth criteria for regulatory assessment that are not very dif- 
ferent from how I define “nonfunctional” rules in my own research. While it is wise to build in flexibility for the 
commission to devise new criteria in response to future lessons learned, it is equally important that any commis- 
sion be required to publicly disclose its complete assessment criteria and take comments from the public on them. 

2, The identification process must be broad enough to identify potentiaiiy duplicative regulations. 

Duplication and redundancy across agencies may be a large source of nonfunctional rules. For example, multiple 
agencies through different regulations may address food safety. In light of this source of nonfunctional rules, 
analysis that is focused on individual rules or the rules of a single agency may not capture factors (e.g., conflicts, 
duplication) that indicate certain rules are in fact nonfunctional. 


13. McLaughlin and Williams, "Consequences of Regulatory Accumulation." 

14. Richard W'iliiams, "The Influence of Regulatory Economists in Federal Health and Safety Agencies” (Working Paper No. 08-13, 
Mercatus Center at George Mason University, Arlington, VA, July 2008), http://mercatus-org/publication/irifluGnce-reguiatory 
-economists-federai-health-and-safety-agencies. Williams quotes one economist as saying, "Success is putting out 10 regulations a 
year and bigger regulations are bigger successes," 

15. McLaughlin and Williams, "Consequences ot Regulatory Accumulation.” 
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3. The analysis of the functionaiity of rules should use a standard method of assessment that is difficult to subvert. 
Nobel Prize-winning economist Ronald Coase famously said, you torture the data long enough, it will confess 
to anything.” Soiegoe? with any analysis: those who perform the analysis can choose the data to examine, how to 
analyze diem, and the framework widiiii which to present results. Tliis is a primary reason why I recommend that 
retrospective analysis of regulations not be left in the hands of agencies that have incentive to find specific results. 

However, a similar logic applies to an independent body that analyzes regulations. In the long run, we would have 
to wvorry about whether the body can maintain its independence and whether political or other pressure would 
be exerted on the body Lo subvert its analyses to serve an agenda. The best way to prevent such subversion is to 
require a simple, transpai ent, and replicable methodology of assessment. 

Under the SCRUB Act, the commission is required to specify a methodology for assessment. Doing so publicly 
and before beginning the assessment will help achieve a transparent, objective end product. 


4. Whatever the procedure for assessment, assessments of specific regulations or regulatory programs should 
focus on whether and hew they lead to the outcomes desired. 

The SCRUB Act lists as one of the criteria for assessment ‘'whether the rule or set of rules is ineffective at achieving 
the rule or set’s purpose.” To meet my criteria, this phrase should mean achieving desired outcomes, as opposed 
to producing outputs. A rule may lead to an increase in an output, such as increased safety inspections, but that 
does not guarantee that there has been an increase llie outcome, safety. 

5. Congressionei ciction— such ss a joint resolution of disapproval— should be required to stop the 
recommendations, a.s opposed tc a vote to enact or not enact. 

The SCRUB Act could be improved if it were modified to limit formally Congress’s ability to subvert the process 
of selecting rules for elimination or modification. As the creators of the BRAG process recognized, every base 
targeted for closure had a champion defending! t in Congress: the member whose constituency would be affected 
by the closure. So it would likely be with regulations slated for revocation. A better solution would be to follow 
the BRAG experience and require that a SCRUB Act commission’s recommendations take effect automatically 
unless Congress were to enact a joint resolution of disapproval of the entire set of recommendations— with no 
amendments allowed. 

6. The review process should repeat indefinitely. 

The SCRUB Act provides for a dissolution of the commission by a speci tic dace Given the possibility that the com- 
mission camiot evaluate .all regulations before that date, it may be worthwhile, to extend the life of the commis- 
sion until all regulations are evaluated at least once, or even have the commission continue on an ongoing basis. 
The regulatory process will lead to regulatory accumulation again. This commission could balance the tendency 
to accumulate regulations with a deliberate and stre.amlined process for eliminating nonfunctional regulations if 
and when they appear. 

CONCLUSIONS 

Regulatory accumulation in the United States, with its adverse impact on economic growth by impeding innova- 
tion and entrepreneurship, is now a widely recognized problem. Furthermore, the costs olTegulation are dispro- 
portionately borne by low-income households and the accumulation of regulations may make us less safe overall 
as compliance becomes more thinly spread between functional and nonfunctional rules. Regulatory reform that 
reduces the overall burden of regulations would act as a progressive tax refund for American households. None- 
theless, the problem has not been meaningfully addressed despite the efforts of several administrations. 
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One reason it has been hard to address regulatory accumulation is the difficulty of identifying nonfunctional 
rules— rules that are obsolete, unnecessary, duplicative, or otherwise undesirable. An independent group or com- 
mission— not regulatory agencies— seems required to successfully identify nonfunctional rules. 

The SCRUB Act has several characteristics that make it more likely to succeed where previous attempts have 
failed. First, it appoints an independent commission to identify nonfunctional rules. Second, the act requires that 
the commission establish a methodology before beginning the assessment of rules, thereby minimizing opportuni- 
ties for the assessment to be subverted by special interests. Third, the act establishes criteria that the commission 
would use to identify nonfunctional rules, and these criteria are primarily based on fundamental problem-solving 
and sound economic thinking. 
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Mr. Marino. And sir, again I want to be sure I’m pronouncing 
you name correctly, is it Narang. 

Mr. Narang. It’s Narang. 

Mr. Marino. Narang. 

Mr. Narang. Although you give it a much better first try than 
most. 

Mr. Marino. Narang, okay. Mr. Narang, would you please give 
your opening statement. 

And I apologize. 

TESTIMONY OF AMIT NARANG, 

REGULATORY POLICY ADVOCATE, PUBLIC CITIZEN 

Mr. Narang. Chairman Marino, Ranking Member Johnson and 
Members of the Subcommittee, thank you for the opportunity to 
testify today on the three legislative proposals that are the subject 
of today’s hearing. 

I am Amit Narang, regulatory policy advocate of Public Citizen’s 
Congress Watch. Public Citizen is a national public interest organi- 
zation with more than 350,00 members and supporters. For more 
than 40 years we have successfully advocated for stronger health, 
safety, consumer protection and other rules, as well as for a robust 
regulatory system that curtails corporate wrongdoing and advances 
the public interest. 

I’d like to first address the proclaimed rationale for this legisla- 
tion which is the claim that regulations hurt the economy. This 
rhetoric is simply not supported by reality. All studies that have 
attempted to demonstrate this falsehood have been thoroughly dis- 
credited by credible independent and in certain cases nonpartisan 
observers such as the Congressional Research Service. None of 
these studies have been subjected to peer review and none would 
pass scrutiny under peer review. 

I want to focus on one report in particular by the Competitive 
Enterprise Institute which asserts that regulation costs our econ- 
omy $1.8 trillion annually, which breaks down to about $15,000 per 
household. The CEI report is readily cited by lawmakers and by a 
fellow witness at this hearing written testimony. And yet The 
Washington Post found the study “misleading” and worthy of two 
Pinocchios. The reports authors themselves claim it is “not sci- 
entific” and “rather back of the envelope.” 

This report and others relying on similar discredited and meth- 
odology can not and should not inform critical policy debates and 
certainly should not be the primary justification for any legislation. 

Turning to the legislation itself, let me start with the SCRUB 
Act. The SCRUB Act presumes there are volumes of outdated and 
unnecessary regulations ripe for repeal. But this presumption is 
problematic given the lack of any concrete and tangible examples 
of outdated or unnecessary regulations cited by my fellow witnesses 
in their testimony. 

Supporters may point to the Obama administration’s retrospec- 
tive review process as proof that such regulations exist. Actually, 
this compounds the SCRUB Act’s problematic premise. If the Ad- 
ministration has and is continuing to take these regulations off the 
books, what is there really left for the commission to do? 
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The commission would be better titled the retrospective regu- 
latory reduction commission since the commission only promotes 
deregulation with no corollary mission to strengthen regulatory 
standards that are too weak or identify gaps in our regulatory pro- 
tections that could prevent the next massive chemical spill like the 
one we tragically saw occur in West Virginia last year. 

This lack of balance carries over to Title II of the bill, which re- 
quires agencies to repeal commission identified rules before issuing 
new ones. Here the repeal of rules would not undergo cost benefit 
or any regulatory impact analysis nor would the public be allowed 
to comment both of which would still pertain to the issuance of new 
rules. 

Potentially even more troubling in this double standard is the 
lack of any exceptions to one in, one out scheme for emergency 
rules, addressing urgent public health and safety crisis. This could 
endanger the public by forcing agencies to repeal rules before they 
can issue new health and safety regulations to address a public 
health emergency, such as an Ebola outbreak. 

Now let me turn to the Sunshine Act. The Sunshine Act reveals 
one of the most troubling aspects of our current regulatory system. 
The fact that agencies routinely miss explicit and mandatory con- 
gressional deadlines to issue new rules. One quick glance at Public 
Citizens’ visual depiction of the regulatory process explains why. 
The current process is a paragon of inefficiency with a maze of re- 
dundant requirements for agencies to complete before finalizing 
any rules. It’s no wonder given dwindling resources that agencies 
often fail to meet congressional deadlines. 

Congress should be making it easier to enforce the law when 
agencies miss congressionally-mandated deadlines. The Sunshine 
Act unfortunately does the opposite. The GAO’s recent report on 
the so called sue and settle phenomenon put to bed any claims of 
impropriety in the process. And for the sake of brevity I refer you 
to my written testimony for a fuller explanation. 

Finally, the RAPID Act represents a very different approach to 
the previous two bills expediting agency action regarding permit 
approvals for large infrastructure projects including energy 
projects. It does this by dramatically scaling back the process agen- 
cies must undertake for determining the environmental impacts, 
meaning the costs and the benefits of these — to the environment 
that such a project would pose. 

The National Environmental Policy Act or NEPA requires agen- 
cies to conduct this important analysis in order to minimize the en- 
vironmental footprint of the proposed energy or infrastructure 
project. In perhaps the most troubling reform, the bill allows 
project developers themselves to prepare the environmental impact 
statements, allowing those developers to decide the impact on the 
environment its own proposed project will have. This is akin to let- 
ting, for example, the big banks on Wall Street decide the costs and 
benefits of new Wall Street reforms. 

Finally, it is important to step back and take stock of the stark 
double standard created by enactment of all three legislative pro- 
posals here, along with other so-called regulatory reform measures 
the House has already passed such as H.R. 185, the “Regulatory 
Accountability Act.” 
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I am a sports fan and I hope many of you are too, but with apolo- 
gies to non-sports fans, allow me to use a baseball analogy to illus- 
trate this double standard. In a baseball game each team gets a 
chance to bat nine times in nine innings, just a little asterisk there, 
but let’s say the rules were changed to allow one team to bat 12 
times, and the other team to only bat six times. While this would 
not ensure that the team that bats more often would always win, 
it would make it far more likely by making the rules unfairly ad- 
vantage one team over the other. This unfair advantage due to a 
double standard in the procedural rules is exactly what will occur 
by expediting permit approvals to the RAPID Act while further de- 
laying and impeding new rules to protect the public through the 
Sunshine and SCRUB Acts. 

The Chamber of Commerce is explicit about supporting this dou- 
ble standard advocating for one process when agencies approve per- 
mits and a very different one when agencies approve new regu- 
latory standards. If the Regulatory Accountability Act “improves 
the rulemaking process” as the Chamber claims, wouldn’t it make 
sense for the Chamber to support approving permits through that 
process as well? 

Why shouldn’t agencies use the same process when establishing 
measures to protect servicemembers from predatory lending, as 
they do when approving new permits. By manipulating the process, 
these legislative measures pick winners and losers thereby making 
our government work for corporate special interests and against 
protecting the public. 

Thank you and I look forward to your questions. 

Mr. Marino. Thank you. 

[The prepared statement of Mr. Narang follows:] 
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Mr. Chairman and Members of the Committee, 

Thank you for the opportunity to testify today on H.R. 348, the “Responsibly And Professionally 
Invigorating Development Act of 20 1 5” (RAPID Act); H.R. 7 1 2, the “Sunshine for Regulatory 

Decrees and Settlements Act of 2015”; and, H.R. , the “Searching for and Cutting 

Regulations that are Unnecessarily Burdensome Act of 2015” (SCRUB Act)”. I am Amit 
Narang, Regulatory Policy Advocate at Public Citizen’s Congress Watch. Public Citizen is a 
national public interest organization with more than 350,000 members and supporters. For more 
than 40 years, we have successfully advocated for stronger health, safety, consumer protection 
and other rules, as well as for a robust regulatory system that curtails corporate wrongdoing and 
advances the public interest. 

Public Citizen co-chairs the Coalition for Sensible Safeguards (CSS). CSS is an alliance of more 
than 150 consumer, small business, labor, scientific, research, good government, faith, 
community, health and environmental organizations joined in the belief that our country's system 
of regulatory safeguards provides a stable framework that secures our quality of life and paves 
the way for a sound economy that benefits us all. Time constraints prevented the Coalition from 
reviewing my testimony in advance, and I write only on behalf of Public Citizen. 

1. Introduction 

Although I present substantive feedback on the three pieces of legislation that are the focus of 
this hearing later in my testimony, I want to begin by touching on three areas. First, the false 
claim underlying support for all three of the bills that regulations increase unemployment. 
Second, the crucial importance of regulations to consumers and working families in their 
everyday lives. Third, the current problems in the regulatory process that are exacerbated by two 
of the three bills. 

There is simply no credible, independent, and peer-reviewed empirical evidence supporting the 
claim that there is a trade-off between economic growth and strong, effective regulatory 
standards. Experts from across the political spectmm have acknowledged that arguments linking 
regulations to job losses are nothing more than mere fiction. For example, Bruce Bartlett, a 
prominent conservative economist who worked in both the Reagan and George H. W. Bush 
administrations, referred to the argument that cutting regulations will lead to significant 
economic growth as “just nonsense” and “made up.”* 

Mr. Bartlett’s claims are backed up by a recent book entitled “Does Regulation Kill Jobs?”^, a 
comprehensive empirical study conducted by numerous distinguished academics that closely 
scrutinized the claim that regulations are linked to job loss and concluded that “to date the 

Charles Babington, Bruce Bartlett, Ex-Reagan Economist: Idea That Deregulation Leads to Jobs 'Just Made Up/ 
Huffington Post, October 30, 2011, http://www.huffingtonpost.eom/2011/10/31/gop-candidates-plans-on- 
economy-housing_n_1066949.html ?view=print&comm_ref=falsG. 

^ Cary Coglianese & Adam M. Finkel&Christopher Carrigan, Does Regulation Kill Jobs (2013). 
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empirical work suggests that regulation plays relatively little role In affecting the aggregate 
number of jobs in the United States.”^ The authors go on to definitively state that “the empirical 
evidence actually provides little reason to expect that U.S. economic woes can be solved by 
refonning the regulatory process.”"* 

By contrast, the so-called “evidence” that regulations are killing jobs or ruining the economy 
comes from biased and partisan sources using methodology that is not peer-reviewed and doesn’t 
pass muster under scrutiny. For example, the Washington Post recently vetted a report entitled 
“the Ten Thousand Commandments” from the Competitive Enterprise Institute claiming that the 
annual regulatory burden adds up to $15,000 for each household in America or 1.8 trillion for the 
whole country.' As the Post notes, the report foregoes any attempt at computing the benefits of 
the regulations it includes and the Post found that the report has “serious methodological 
problems” and deserved “two pinocchios” given that the report’s authors themselves admit that 
the report is “not scientific” and “back of the envelope.”*’ Reports using similar methodology and 
reporting similar figures have also been exposed as flawed and have been disavowed.’ 

To the extent that there is a link between regulations and job losses, it points in the opposite 
direction with a lack of regulation being the culprit for the financial collapse of 2008 and the 
ensuing Great Recession. As the Financial Crisis Inquiry Commission noted, “''Widespread 
failures in financial regulation and supervision proved devastating to the stability of the nation's 
financial markets."* A GAO report quantified the tragic costs of the financial crisis, finding that 
lost economic output could exceed $13 trillion and that American households collectively lost 
$9.1 trillion.’ The lack of demand that drove the mass layoffs can be directly attributed to the 
economic slowdown following this financial crisis. 

Second, the benefits that federal regulations provide to our country consistently dwarf the costs 
of those regulations according to official government figures. Every year, the Office of 
Management and Budget (0MB) analyzes the costs and benefits of rules with a major economic 
impact in a report to Congress. The most recent OMB report found that: 


^ Id. at 7 
* Id. at 10 

^ Glenn Kessler, The Claim That American Households Have a 15,000 Regulatory 'Burden', Washington Post (Jan 14, 
2015) , http://www.washingtonpost.eom/blogs/fact-checker/wp/2015/01/14/the-claim-that-american- 
households-have-a-15000- regulatory-burden/ 

^Id. 

^ Mark Drajem, Rules Study Backed by Republicans 'Deeply Flawed/ Sunstein Says (Bloomberg, June 3, 2011) 
ovoiloble at http://ww w.bl oomberg.com/n ew s/20 11 - 06- 03/ruies -stu dy - ba cked-by republicans-deeplv-flawed- 
sun5tein-savs.html 

^ Financial Crisis Inquiry Commission. (2011). The Financial Crisis Inquiry Report: Final Report of the National 
Commission on the Causes of the Financial and Economic Crisis in the United States. Washington, D.C.: 
Government Printing Office, p. 30. 

^ U.S. Government Accountability Office. (2013, Jan. 13). Financial Crisis Losses and Potential Impacts of the Dodd- 
Frank Act. p. 12. available at: <http://www.gao.gov/products/GAO-13-180>. 
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The estimated annual benefits of major Federal regulations reviewed by 0MB from 
October 1 , 2003, to September 30, 2013, for which agencies estimated and monetized 
both benefits and costs, are in the aggregate between $2 1 7 billion and $863 billion, while 
the estimated annual costs are in the aggregate between $57 billion and $84 billion. These 
ranges are reported in 2001 dollars and reflect uncertainty in the benefits and costs of 
each rule at the time that it was evaluated.*’’ 

This means that even by the most conservative OMB estimates, the benefits of major federal 
regulations over the last decade have exceeded their costs by a factor of more than two-to-one, 
and benefits may have exceeded costs by a factor of up to 14. 

Yet, the raw numbers do not fully portray tbe critical role that regulations play in our lives every 
day. Over the last century, and through the Obama administration, regulations have made our 
food supply safer; saved hundreds of thousands of lives by reducing smoking rates; improved air 
quality, protected children's brain development by phasing out leaded gasoline; saved consumers 
billions by facilitating price-lowering generic competition for pharmaceuticals; reduced toxic 
emissions into the air and water; empowered disabled persons by giving them improved access to 
public facilities and workplace opportunities; guaranteed a minimum wage, ended child labor 
and established limits on the length of the work week, saved the lives of thousands of workers 
every year; protected the elderly and vulnerable consumers from a wide array of unfair and 
deceptive advertising techniques; ensured financial system stability (at least when appropriate 
rules were in place and enforced); made toys safer; saved tens of thousands of lives by making 
our cars safer; and much more. 

While many of us take these regulatory protections as granted, the true value of regulatory 
standards become tragically apparent following avoidable crises and catastrophes stemming from 
a lack of regulation. Deregulatory failures such as the aforementioned 2008 financial collapse 
and Great Recession, the 2010 British Petroleum oil spill disaster in the Gulf of Mexico, the 
Upper Big Branch mine explosion in West Virginia, the numerous tainted food recalls and food 
safety crises that still occur on a regular basis, the massive recalls of unsafe children’s toys and 
defective consumer products, and most recently the explosion at a West Texas fertilizer plant, all 
point to the need to strengthen, not weaken, our system of regulatory protections. 

Finally, it is true that the regulatory system is broken, but not because there is too much 
regulation. Rather the system is broken because the current regulatory process is too slow, too 
calcified, and too inflexible to respond to public health and safety threats as they emerge. As 
Public Citizen’s striking visual depiction of the regulatory process shows,” the current process is 
a model of inefficiency, with a dizzying array of duplicative and redundant requirements 


office of Management and Budget, Office of Information and Regulatory Affairs. (2014). Draft 2014 Report to 
Congress on the Benefits and Costs of Federal Regulations an Unfunded Mandates on State, Local, and Tribal 
Entities, p.l. available at: 

’^Public Citizen, The Federal Rulemaking Process, http://www.citizen.org/documents/Regulations-Flowchart.pdf. 
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interspersed throughout a byzantine network that is a virtual maze for agencies to navigate. This 
is the result of an accumulation of analyses and procedures that Congress and the Executive have 
imposed on agencies over the years leaving agencies in a state of “paralysis by analysis.” Far 
from the popular conception of “regulators run amok,” the reality is that agency delays are 
rampant, deadlines are routinely missed or pushed back, and ample evidence exists that the 
situation is getting worse. 

These delays and missed deadlines are the sign of a broken regulatory system that is crumbling 
under the cumulative weight of ever increasing analytical and procedural requirements. The next 
two bills 1 discuss will make these problems even worse. 

n. The Sunshine for Regulatory Decrees and Settlements Act of 2015 

Resting on a number of misconceptions, the “Sunshine for Regulatory Decrees and Settlements 
Act of 2015” (SRDSA), H.R. 712, would represent a breach of the rule of law by perpetuating 
unlawful actions by federal agencies. This dangerous legislation is founded on a number of false 
and misleading allegations based on assumptions that federal agencies are colluding with public 
interest groups to enter into settlement agreements that ultimately result in outcomes preferred by 
those public interest groups who bring the lawsuit. These settlement agreements have been 
pejoratively dubbed “sue and settle” agreements by supporters of H.R. 712, I will address these 
assumptions by drawing upon the findings from the December 2014 Government Accountability 
Office (GAO) in their report entitled “Impact of Deadline Suits on EPA’s Rulemaking Is 
Limited.”'^ The report focuses specifically on the Environmental Protection Agency (EPA) and, 
it should be noted, was requested by Republican members of the Committee on Energy and 
Commerce of the House of Representatives including Rep, Fred Upton, Chair of the Committee, 
and Reps. Ed Whitfield and Tim Murphy, Chairs of the relevant subcommittees. 

Tn correcting the false record of misconceptions advanced by supporters of HR. 7 1 2, the first 
step is to provide clarity on the substance of the suits that give rise to the untrue allegations of 
so-called “sue and settle” practices. The aforementioned GAO report terms these lawsuits 
“deadline suits”'^ because the law’suits allege that the EPA failed to perform a nondiscretionary, 
or mandatory, act by a deadline established by Congress. In other words, these lawsuits allege 
that agencies such as the EPA broke the law by failing to commit a congressionally mandated 
action by a date established in statute. These lawsuits are among the simplest to understand and 
prove. To illustrate, if the law says EPA must finalize a rule by March 2'"*, 2015 and the EPA 
does not finalize the rule by that date, third parties are entitled to bring a “deadline suit” to 
enforce the congressionally mandated deadline. That EPA, working with the Department of 
Justice (DOJ), seeks to settle these lawsuits instead of going to trial should be obvious and 
surprise no one. It makes little sense to waste agency, and by extension taxpayer, resources to 


U.S. Gov't Accountabiliw Office, GAO-15-34, Environmental Litigation: Impact of Deadline Suits on EPA's 
Rulemaking is Limited (Dec. 2014), available at http://www.e3o.gOv/assets/670/66753.3.pdf . 

Id . at 3. 
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defend against claims that the EPA didn’t perform a legal requirement by a congressionally 
imposed deadline when the parties who are bringing the suit only have to point to the calendar in 
order to prove their case. In these situations, “it is very unlikely that the government will win the 
lawsuit” according to the GAO report.''* Thus, it is entirely sensible for the EPA, in consultation 
with DOJ, to settle these cases. 

The next needed point of clarity is regarding whether such settlements pre-ordain the substance 
of the agency action that the EPA and other agencies agree to finalize under the terms of the 
settlement. Again, the GAO report here is very clear and the answer is a resounding no. 
According to the report, “EPA officials stated that they have not, and would not agree to 
settlements in a deadline suit that finalizes the substantive outcome of the rulemaking or declare 
the substance of the final rule.”'^ This is consistent with a 1986 DOJ memo from President 
Reagan’ s Attorney General Edwin Meese which prohibits the EPA from entering into settlement 
agreements that prescribe specific substantive outcomes regarding final rules. Thus, the 
allegation that “sue and settle” litigation involves back-room negotiations between pro- 
regulatory groups and compliclt federal agencies which result in agreements that dictate the 
content of rules or bind agency discretion is patently false and cannot serve as legitimate 
justification forH.R. 712. 

The final point of clarity is with respect to the actual outcome of so-called “sue and settle” 
litigation since, as has been demonstrated by the GAO, the outcome does not at all dictate the 
substance of any final rule resulting from a settlement agreement. In short, the settlement 
agreement that results from a “deadline suit” sets out nothing more than a simple timeline for the 
agency, the EPA in the GAO report, that has missed a Congressionally mandated deadline to 
complete the action. If the action is a rule involving rulemalcing, the agency must generally 
follow the traditional public notice and comment rulemaking process prescribed by the 
Administrative Procedures Act or procedures prescribed by the agency’s authorizing statute. In 
the case of the EPA, all of the settlements scrutinized by GAO pursuant to the EPA’ s rulemaking 
authority under the Clean Air Act went through the public notice and comment process allowing 
all members of the public an opportunity to comment on the rule before it is finalized.'*’ Thus, 
any claims by supporters of H R. 712 that “sue and settle” litigation and resulting settlement 
agreements circumvent the normal rulemaking process or somehow deny the public the ability to 
participate in that process are completely baseless. 

Since all of the allegations from supporters of H R. 712 claiming the existence of collusion or 
impropriety in reaching settlement agreements under so-called “sue and settle” litigation have 
been revealed as unsubstantiated, one can only speculate that the true motivation for this 
legislation stems from opposition to the regulatory action itself, which in the case of the EPA, 


“ Id. at 7. 
Id. at 8. 
Id. at 12. 
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more often than not involves air pollution regulations that implement the Clean Air Act. While 
Congress has multiple remedies available to dispense with regulations it opposes, including 
repeal of underlying statutes such as the Clean Air Act or repeal of air pollution regulations, H.R. 
712 cannot serve this function. Simply put, if supporters of H.R. 712 are unhappy with third 
parties who exercise their right to force agencies such as the ERA to follow the law, they must 
seek to change the law itself instead of pursuing a thinly veiled attack on ability of third parties 
to enforce the law and thereby shutting down implementation of the law. 

The existence of missed statutory deadlines is a symptom of a much larger problem that is deeply 
disconcerting for the public, namely that our regulatory process is broken as 1 describe earlier in 
my testimony. The GAO report bears this out with eye-opening examples. For example, the 
Clean Air Act rules that GAO studied included rules which missed Congressional deadlines by 
shocking and unacceptable margins. For example, one rule was finally implemented 26 years 
after the Congressional deadline to finalize the rule.” Another missed its deadline by 19 years.'* 
A quick review of the rest of the rules paints a sobering picture of significant delay. H.R. 712 
would not shorten these delays, it would lengthen them. 

ni. The Searching for and Cutting Regulations that are Unnecessarily 
Burdensome Act of 2015 

I turn now to the “Searching for and Cutting Regulations that are Unnecessarily Burdensome Act 
of 2015” or “SCRUB Act of 2015.” At the outset, it must be noted that the bill is fashioned to be 
one-sided in its focus and impact. That is to say, the SCRUB Act only enables the repeal or 
removal of regulations and ignores the possibility of strengthening ineffective regulations or 
identifying gaps in our regulatory system that leave the health and financial well-being of 
consumers and working families at risk. If enacted, this one-sided approach would have real 
world consequences and is far from a theoretical concern. 

On a daily basis, Americans suffer the effects of a lack of adequate protections and safeguards 
from environmental hazards, unsafe consumer products including products for children, 
dangerous workplaces, abusive and deceptive financial products and practices, and tainted food 
just to name a handful. All too often, these gaps in our regulatory system are demonstrated in 
dramatic and tragic fashion. A little over a year ago, unregulated and little-known chemicals 
leaked into the Elk River in West Virginia cutting otT many communities from a safe water 
supply, including in the primary business hub of Charleston where small businesses were forced 
to shut down for days. The culprit was a chemical storage tank owned by now defunct Freedom 
Industries who was aptly, although presumably coincidentally, named for their “freedom” from 
any chemical regulations. Likewise, trains carrying highly flammable oil have derailed 
repeatedly over the past couple years, igniting massive explosions and imperiling communities 


Id. at 11 
Id. 
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that didn’t even know such trains passed through their backyards until these tragic incidents 
occurred. 

The SCRUB Act will do nothing to prevent the next oil train explosion or the next massive 
chemical leak in lakes and rivers that communities rely on for access to clean water. Indeed, the 
bill has no intention of preventing the next major deregulatory disaster. Instead, as I will 
illustrate later in my testimony, the SCRUB Act could potentially impede agencies from 
pursuing critical new regulations to address safety or security gaps caused by a lack of 
regulation. This is simply because the SCRUB Act is only interested in promoting deregulation. 

A very brief overview of how the SCRUB Act is designed to function is helpful. The bill 
establishes a “Retrospective Regulatory Review Commission” (RRRC) under Title I that is 
composed of nine appointed members who will compile, on a semi-annual basis, a list of 
regulations across all agencies that the RRRC recommends repealing according to criteria 
articulated in the bill and including recommendations from the President, Members of Congress, 
government officials and the public. This list is submitted to Congress who then votes to approve 
the list through a joint resolution of approval. Once approved, agencies have 60 days to repeal 
the rules that the RRRC has identified. Agencies can also act to adopt the RRRC’s 
recommendation of rule repeals voluntarily. Under either scenario, agencies must repeal rules 
identified by the RRRC and, under Title II, apply such cost “savings” to offset the costs of any 
new rules agencies are contemplating adopting. In short, agencies are prohibited from adopting 
new rules that carry costs, irrespective of the benefits of those rules, unless they are able to 
repeal rules identified by the RRRC that imposed the same measure of costs. 

To begin, the bill presumes that there exists a voluminous set of rules that are obviously outdated 
and in bad need of being repealed, thus justifying the RRRC’s existence. This presumption is far 
from clear. A recent academic survey by a noted administrative law scholar found that more than 
80 percent of the business owners who claimed that regulations are a cause of concern for their 
business could not cite any specific regulations that were burdening them.” Public Citizen also 
undertook research to study the results when the business community, and specifically the 
Chamber of Commerce, was asked to identify outdated regulations that needed to be repealed. 
Again, despite broad and ongoing claims about regulatory burdens, the Chamber of Commerce, 
and other businesses were only able to provide a very modest number of examples regarding 
regulations that were outdated and should be repealed.™ Clearly, perception is driving the need 
for this legislation, not empirical reality. 


Deborah Borie-Holtz & Stuart Shapiro, Trying to Float in a Sea of Regulation: Perception and Realty about 
Regulation Overload, Sept. 15, 2014, available at http://papers.ssrn. coni/5ol3/papers.cfm?ab5tract id=2496436 . 

Taylor Lincoln, Streamlining the Rules-Making Process, The Hill (Sept. 16, 2014), 
htt p:// thehili.co m/ bi og 5/congre5s-biog/the-adminfstra tjon/217751 strea mline- the- rules- making-process. 
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Compounding this problem is the ongoing work pursuant to Executive Order 13563^* to require 
agencies to identify outdated regulations they intend to repeal. President Obama announced this 
retrospective regulatory review initiative in 201 1 and the result has been the removal of dozens 
of regulations with costs savings of up to 10 billion, although the initiative suffers from the same 
one-sided deregulatory focus and impact as the RRRC in the SCRUB Act. There is little need to 
duplicate the ongoing work being done by federal agencies at the Administration’ s behest and 
the redundancy of the RRRC is no small matter given the taxpayer funds it will expend. Yet, 
there is a more fundamental question as to what function the RRRC will actually serve if so 
many of the outdated rules available to repeal have already been identified and repealed by 
federal agencies under the Administration’s retrospective review initiative. It is incumbent upon 
supporters of the SCRUB Act to demonstrate with concrete and specific examples the types of 
rules that warrant the existence of the RRRC, and by extension the SCRUB Act, and which have 
not already been identified and repealed. To date, those cases are few and far between. 

It is also troubling that the SCRUB Act directs the RRRC to prioritize repeal of major rules that 
have been in effect for 1 5 years or more. Major rules comprise the category of rules that provide 
the greatest benefits to consumers and working families. Many major rules which have been in 
place for over 1 5 years have resulted in some of the greatest public policy success stories both 
from a public health and economic standpoint. Several of these are detailed in a 2011 report by 
Public Citizen entitled “Regulation: The Unsung Hero in American hmovation.”^^ The removal 
of ozone destroying chlorofluorocarbons (CFCs), or the banning of carcinogenic vinyl chloride 
that endangered workers in workplaces, or the reduction of sulfur dioxide emissions from power 
plants that caused acid rain, or the enactment of energy efficiency standards for consumer 
appliances are all examples of major rules that have greatly benefited society but that could 
potentially be targets of the RRRC under the SCRUB act. 

Title II of the SCRUB Act, the “cut-go” section, is one of the most dangerous and harmful 
elements of the bill. The effect of this section would be to require agencies to eliminate rules, 
with limited exceptions, as a prerequisite to promulgating new ones. The section contains no 
exemptions for instances in which, for national security or urgent public health and safety 
matters, agencies need to issue emergency rules. In short, title II of the SCRUB Act would tie 
our government’s hands in responding to a disaster that imperils the public’s health, safety, and 
security. 

Even beyond the realm of emergency situations, title 11 would potentially prevent agencies from 
putting forth critical new regulations if older regulations of a similar magnitude that were 
identified by the RRRC and approved by Congress were not concurrently removed. So for 
example, would the EPA have to remove older regulations such as limiting the amount of lead in 

Exec. Order 13,563, 3 C.F.R. 13,563 (2011), available at http://www.KDO. Kov/fd5v;i,/pkR/FR 2011 01 
21/pdf/2011 -1385.pdf . 

Public Citizen, Regulation: The Unsung Hero in American Innovation (Sept. 2011), available at 
http://www.citizen.org/documents/rGgulation-innovation.pdf. 
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gasoline in order to find the cost “savings” to combat climate change and air pollution? Would 
the Department of Transportation have to remove the regulations requiring seatbelts in cars 
before requiring new auto safety features? Would the food and Drug Administration have to 
remove old food safety measures in order to enact the new pending rules under the bi-partisan 
Food Safety Modernization Act? If the RRRC says so and Congress approves it, then the answer 
is yes. 

Finally, the SCRUB Act creates a process which entrenches a clear double standard that 
prioritizes the repeal of rules over the need to develop and finalize new rules that protect the 
health and financial security of our public. To elaborate, the SCRUB Act requires agencies to 
repeal rules identified by the RRRC and approved by Congress within 60 days and/or before the 
agency promulgates a new rule with identical costs. The bill does not allow agencies to give 
notice to the public and accept comments from the public on the repeal of the rule or do any 
regulatory analysis of the impacts of the repeal, such as a cost-benefit analysis of the repeal’s 
impact, before finalizing the repeal. For those rules which must be repealed within 60 days, this 
would be impracticable in any case given the short time frame. On the other hand, once an 
agency has foregone public comment and all regulatory analysis including cost-benefit analysis 
in repealing a rule, it then must go through all of these same steps in producing a new rule.^^ 
There is simply no justifiable procedural principle to exempt the repeal of rules from public 
participation and regulatory impact analysis. Yet, that is exactly what the SCRUB Act does. 

IV. The Responsibly and Professionally Invigorating Development Act of 2015 

Turning to the Responsibly and Professionally Invigorating Development Act of 2015 (RAPID), 
H.R. 382, the bill makes dramatic changes to the process by which agencies examine the 
environmental impacts, in other words the costs and benefits to the environment, of approving 
pennits to site energy projects. Broadly speaking, agencies are required, under certain 
circumstances, to conduct environmental impact statements (EIS) under the National 
Environmental Policy Act (NEPA) before approving permits that allow project development. 
H.R. 382 imposes a "one-size-fits-all” approach to reforming the NEPA process, and more 
broadly the permit approval process, which will leave our agencies and the public less informed 
about the potential harmful environmental impacts of allowing energy project development to 
proceed while leaving unaddressed other factors that will continue to pose obstacles to approval 
of project development permits. 

H R. 382 is founded on the assumption that agency compliance with NEPA analyses is a primary 
cause for delay in approving permits. This assumption ignores the many other factors external to 
the NEPA analytical process that also impact the timing of a permit approval. Recent 
Congressional Research Service (CRS) and Government Accountability Office (GAO) reports^'' 


” A new rule that an agency has deemed must be promulgated under the notice and comment provisions in 5 
U.S.C. § 553. 

"The Role of the Environmental Review Process in Federally Funded Highway Projects: Background and Issues 


10 



69 


have indicated that local/state and project-specific factors have played a critical role in 
influencing pennit approval timing, including local/state agency priorities, project funding 
levels, local opposition to a project, project complexity, or late changes in project scope. Making 
refonns to the NEPA analytical process though H.R. 382 will do little to ensure that pennit 
approvals occur on an expedited timeline without also addressing the other CRS and GAO 
identified factors. 

H.R. 382 also introduces a basic and extremely troubling conflict of interest in seeking to reform 
the NEPA analytical process. The bill would allow “project sponsors,” in other words those 
parties seeking to obtain permit approval, the ability to conduct the NEPA analysis themselves. 
This would place project developers in the driver seat of detennining the potential environmental 
costs of approving a permit for their project. Tt is easy to see that project developers will have a 
vested interest in downplaying those costs in order to gain permit approval. This is akin to asking 
big banks to determine the costs and benefits of new Wall Street reform rules, or big energy 
companies to determine the costs and benefits of new climate change or air pollution measures. 
Such an approach is sure to work against the public interest and in favor of project developers 
who are able to manipulate the NEPA process to achieve their own desired outcome. 

Regarding the reforms to the permit approval process proposed by H.R. 382, the process that the 
bill puts in place is highly prescriptive, rigid in imposing deadlines and default approvals if those 
deadlines are missed, limits the number of reasonable alternatives that may be robustly analyzed 
by agencies in order to allow minimal environmental impact while achieving the permit approval 
outcome, and curtails the potential for aggrieved parties, including local communities, to seek 
redress in courts. Other academics and experts who have testified before this committee in the 
past on very similar versions of H R. 382 have already detailed in compelling fashion the 
dangers these procedural reforms pose, and, for the sake of brevity, I refer you to those remarks 
here.^"' But I would be remiss if I didn’t take this opportunity to make crystal clear the double 
standard that this bill establishes when considered in conjunction with not only the other two 
pieces of legislation addressed in this testimony, but also the broader universe of “regulatory 
reform” proposals that have been previously proposed, three of which have already passed the 
House of Representatives in this Congress.^ 

To illustrate this point, it is useful to compare the procedural reforms to the pennit approval 
process in H.R. 382 to the procedural reforms to the Administrative Procedures Act (APA) 
rulemaking process in H.R. 185, “the Regulatory Accountability Act” (RAA). It is helpful to 
keep in mind two points. First, the process established by the APA applies to a large swath of 


for Congress", CRS 7-5700, R42479, April 11, 2012. 

See, e.g., Responsibly and Professionally Invigorating Development (RAPID) Act of 2013: Hearing Before the 
Subcomm. on Regulatory Reform, Commercial and Antitrust Law of the H. Comm, on the Judiciary, 113'^ Cong. 71- 
95 (July 11, 2013) (Statement of Scott Slesinger, Legislative Director, Natural Resources Defense Council), 
http:/7v^ww.gpo.gov/fdsvs/pkg/CHRG 113hhrg81852/pdf/CHRG- 113hhrg81852.pdf . 

H.R. 50, H.R. 185, and H.R. 527. 
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new regulations that agencies issue, including a large swath of new regulations that are intended 
to protect the public such as new public health and safety standards, environmental standards, 
Wall Street refonns, workplace safety standards, and consumer product safety standards, 
protections for seniors and veterans to name just a handful. Second, the APA process does not 
apply to permit approvals under H.R. 382. 

One organization in particular, the Chamber of Commerce (Chamber), has identified H.R. 382, 
the RAPID Act, and H.R. 185, the RAA, as two of their three top priorities in reforming the 
regulatory system. In a letter sent to House members earlier this year in support of H.R. 185, 
the RAA, the Chamber states plainly “the bill would improve the rulemaking process.”^* If the 
Chamber believes this is the case, then why not advocate this procedural approach for approving 
pennits as well? For example, according to the Chamber the RAA “would enhance the 
regulatory process by requiring that agencies must choose the lost costly option. when 
adopting new regulations. If that is the case, then why not also require project developers to 
commit to developing their pro] ects in a way that is as least costly to the environment as 
possible? Why not force agencies to approve permits only if project developers can demonstrate 
that they will develop their project in the most environmentally sound way? This is far from the 
approach established by the R APID Act. The Chamber goes on to state that the principles 
underlying the RAA “would make the regulatory process more transparent, agencies more 
accountable, and regulations more cost-effective.”™ If that is the case, then why has the Chamber 
decided to support a very different process under the RAPID Act for the approval of permits? 

The Chamber can of course speak for itself, but my suspicion is that the Chamber will continue 
to support one process for government actions, such as approval of permits for energy projects, 
that the Chamber and the regulated industries it represents supports, and a very different and 
distinct process for government actions the Chamber and its members oppose, such as new 
public health and safety standards, environmental standards. Wall Street reforms, workplace 
safety standards, and consumer product safety standards. As Public Citizen has repeatedly 
pointed out in the past, legislation such as the three bills discussed in this testimony, along with 
other various “regulatory reform” measures such as the RAA, are not intended to improve or 
streamline the regulatory process. Instead, they are designed to render the regulatory process 
even more dysfunctional, inefficient, and redundant than it currently is. Indeed, the three bills 
being considered in this testimony, when scrutinized together, demonstrate that supporters of this 
legislation seek to manipulate the regulatory process so it is as efficient and effective as possible 
when working in the interests of regulated industries and as inefficient and ineffective as possible 
when working to protect the public. 


H.R. 712, “Sunshine for Regulatory Decrees and Settlements Act of 2015," is the third. 

https://www.uschamber.com/letter/key-vote-letter-house-supporting-hr-185-regulatory-accountability-act 

https://www.uschambGr.com/sites/dGfault/files/150112_multi- 

industry_hrl85_rGgulatoryaccountabilityact_housG.pdf 

Id. 
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To put it simply, it is an attempt to make our government work for corporate special interests and 
regulated industries and against consumers and working families. 
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Mr. Marino. One of my colleagues, Mr. Collins, must get to an- 
other hearing. 

Mr. Collins. The Rules Committee. 

Mr. Marino. So I am going to recognize Mr. Collins for 5 min- 
utes of questions. 

Mr. Collins. Thank you, Mr. Chairman. 

I apologize, I have got rules starting at 5 and I’m trying to do 
both. 

This is very important to me, and I appreciate you holding this 
hearing today and going forward. 

Before we start, I ask unanimous consent to enter into the record 
a written statement from the Attorney General of the State of 
Georgia, Sam Glens. Mr. Glens is unable to be here today, but he 
continues to be a leader on the sue and settle issues and I appre- 
ciate his support. 

Mr. Marino. Without objection. 

[The information referred to follows:] 
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Prepared Statement of Sam S. Olens, 

Attorney General of the State of Georgia 

House Resolution 712, the “Sunshine for Regulatory Decrees and Settlements Act” 

The views expressed in this testimony are those of the author alone and do not 
necessarily represent those of the State of Georgia. 

Chairman Tom Marino, Vice-Chairman Farenthold, Ranking Member Johnson, and 
Members of the Subcommittee, thank you for inviting me to testify today. 

As Attorney General for the State of Georgia, I am troubled by the President’s disregard 
for the core constitutional principles of federalism and separation of powers. With increasing 
frequency, the President, acting through the various agencies of the executive branch, has 
overstepped his constitutional authority by adopting administrative rules that are untethcrcd 
from, or even contrary to, the Acts of Congress. The President, in other words, frequently 
attetnpts to accomplish tlirough administrative rulemaking what he cannot accomplish through 
the legislative process. The practice known as “Sue and Settle” is one of the most egregious 
examples of the President’s disregard for the constitutional limits on his authority. 

Sue and Settle is a means of legislating via litigation. The scheme is as effective as it is 
problematic, A special interest group — often after failing in an effort to lobby Congress — first 
notifies a federal agency diat it intends to sue. The special interest group and the relevant federal 
agency then conduct months of closed-door negotiations. During tliese negotiations, the special 
interest group and tlie agency “settle” on terms that are, unsurprisingly, consistent with both the 
special interest group’s and the President’s political agenda. The settlement is (hen reduced to 
writing and filed in a federal district court. After the district court signs and enters tlie 
settlement, it is of course binding - binding in much the same way that legislation is binding 
after being passed by the Congress and signed into law by the President, 

In this process, States and other affected parties are sidelined from weighing in on policy 
decisions that directly impact them. In fact, affected parties often have no knowledge of the 
negotiations until they have become legally binding. That is because congressional directives on 
transpaiency and administrative process play no role in Sue and Settle. That is plainly outside 
the bounds of the law set out in the Administrative Procedure Act, 5 U.S.C. § 500 et seq., and the 
Clean Air Act, 42 U.S.C. § 7401 et seq., and interrupts important federal principles of separation 
of powers, federalism, and the rule of law. 

As James Madison explained in Federalist No. 47, 
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No political truth is certainly of greater intrinsic value, or is stamped with the 
authority of mote enlightened patrons of liberty, than that on which the objection 
is founded. The accumulation of all powers, legislative, executive, and judiciary, 
in the same hands, whether of one, a few or many, and w'hether hereditary, self- 
appointed, or elective, may justly be pronounced the very definition of tyranny. 

Sue and Settle runs afoul of transparency and circumvents the steps put in place by Congress for 
the rulemaking process, and in many instances cedes the legislative, executive, and judicial 
poweis to an outside interest group. I have highlighted below several serious concerns that I 
have from a legal and constitudonal perspective. 

Separation of Powers. Congress has set out in the Administrative Procedure Act, the 
Clean Air Act, and elsewhere clear steps that federal agencies must follow during the rulemaking 
process. Sue and Settle violates tlie terms of these procedures even as described in the most 
general teims. In Lhe Clean Air Act, for example, Congress directs the EPA to begin by 
publishing a notice of the proposed rulemaking in the Federal Register. 42 U.S.C. § 307(d). 

That notice must contain a statement of the rule’s “basis and purpose,” including a summary of 
the factual data on which the proposed rule is based, the metliodology used in obtaining and 
analyzing the data, and any significant legal interpretations or policy issues behind the proposed 
rule. Congress also requires in that statute the opportunity for public comment and hearing. 

None of these congressional directives is obeyed in the context of Sue and Settle. Instead, 
outside advocacy groups notify agencies of their intent to sue and then conduct months of 
closed-door negotiations. In certain cases, the resultant consent decree is filed the same day as 
the complaint. See, e.g., Defenders of Wildlife v. Jackson, No. 10-01915 (D.D.C.) (complaint 
and consent decree filed Nov. 8, 2010); Environmental Geo-Technologies, LLC v, EPA, No. 10- 
12641 (E.D. Mich.) (complaint and settlement agreement filed July 2, 2010). Such processes 
perform an end-run around the rulemaking processes directed by Congress, and in doing so may 
also use a back door to achieve policy outcomes that have failed legislatively. 

Moreover, although Sue and Settle agreements are rendered legally binding when courts 
enter them, they have not been subjected to the same adversarial testing as normally occurs in an 
agency challenge; the court is largely stripped of its decisional role because the parties to the 
case agree, while other affected parties are absent and impotent. One federal appeals court 
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agreed, holding that it was an abuse of discretion for a federal court to enter “a consent decree 
that pennanently and substantially amends an agency rule that would have otherwise been 
subject to statutory ruiemaking procedures.” Conservation Northwest v. Sherman, No. 11- 
35729, 2013 U.S. App. LEXIS 8396 at *14-*15 (9"' Cir. Apr. 25, 2013). In many instances those 
parties do not even know of the negotiations tliat lead to a settlement. In others, they are actually 
denied the opportunity to intervene. See Defenders of Wildlife v. Jackson, No. 10-1915, 2012 
U.S. Dist. LEXIS 35750 (D.D.C. March 18, 2012). The D.C. Circuit upheld that decision, 
finding that the petitioners could not demonstrate injury and therefore did not have standing to 
intervene. Defenders of Wildlife v. Perciasepe, No. 12-5122, 2013 U.S. App. LEXIS 8123 (D.C. 
Cir. April 23, 2013). 

In short. Sue and Settle pemrits an agency - along with an interested advocacy group - to 
develop its own rulemaking processes, often in contravention of those set out by Congress, and 
can bar other affected par ties from any role in cither the negotiation or the ultimate court 
approval of the settlement. Such unification of authority is contrary to the separation of powers 
principles so fundamental to our constitutional structure. 

Federalism. Sue and Settle also introduces significant federalism concerns. States ate 
often heavily affected by, yet almost never privy to. Sue and Settle negotiations. Yet tlie 
structure of our government and laws provides for shared responsibility in a range of regulatory 
areas. Sue and Settle practices pemiit the federal government and interested advocacy groups to 
withdraw constitutional and legal authority from States in order to achieve a desired policy 
outcome. Regardless of my State’s or my personal agreement or disagreement with a particular 
policy judgment, I have great concerns about expunging States from federal regulatory processes 
in which wo have Mstorioaliy and statutorily played an important and authoritative role. 

The Clean Air Act, for example, is piedicated on a model of “cooperative federalism,” in 
which States and the federal goveiiunent divide regulatory responsibilities. The federal 
government develops standards within the law for emissions limits and otlier regulatory goals, 
while States arc responsible for implementing those standards througli State Implementation 
Plans, or SIPs. Sue and Settle presents extraordinary complications for this outline of 
cooperative federalism, including but not limited to the fact that States are forced to develop SIPs 
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based on settlement timelines rather than at a pace that allows them to review and analyze the 
appropriate information to make the right decision for how to meet environmental goals within 
their borders. 

Not surprisingly, States have been subjected to the same limitations on intervention as 
private parties. In WildEarth Guardians v. Jackson, for example, EPA opposed intervention by 
North Dakota even though the case involved how and when EPA should act on North Dakota’s 
proposed Regional Haze SIP. See WildEarth Guardians v. Jackson, No. 4:09-cv-02453 (N.D. 
Cal.) (filed Jutre 2, 2009; consent decree entered Feb. 23, 2010). North Dakota charged that EPA 
had exceeded its authority in proirrulgating a regional haze FIP under the auspices of an interstate 
transport conserrt decree. The district court did not permit North Dakota to intervene, deeming 
North Dakota’s allegations that EPA relied on the consent decree in promulgating its regulation 
were a “sham” or “frivolity” - despite the fact that the EPA itself said tliat it was simultaneously 
exercising its authority on regional haze and interstate transport requirements. WildEarth 
Guardians v. Jackson, No. 4:09-cv-02453 (N.D. Cal. Doc. 27, 201 1). 

The Regional Haze issue is tlius another arena in wliich States are losiirg their traditional 
role in the cooperative federalism structure of the Clean Air Act due to Sue and Settle consent 
decrees. EPA’s regional haze program seeks to address impahments to visibility at national 
parks and other federal lands, but is an aesthetic requirement rather than a health-related 
mandate. The statute, 42 U.S!C. § 749 1(b)(2), requires affected States to put forth SlPs that will 
“make reasonable progress toward meeting the national goal” on regional haze. But for the first 
time, and as a result of Sue and Settle consent decrees, the EPA is allowed to propose combined 
Regional Haze SEPs and FIPs (Federal Implementation Plans) - something EPA has not 
previously done m administering the Clean Air Act, These new FIPs have proved costly and 
improper. In five separate consent decrees negotiated without State participation, EPA agreed to 
commit itself to deadlines for evaluating the States' plans, and subsequently determined that each 
of those plans was procedutally deficient in some respect. Nat’l Parks Cons. Ass'n v. Jackson, 
No. l:ll-cv-01548 (D.D.C. Aug 18, 201 1); Sierra Club v. Jackson, No. l-10-cv-02n2 (D.D.C. 
Aug. 18,2011); WildEarth Guardians V. Jackson,blo. 1 ; 1 1 -cv-00743 (D. Col. June 16,2011); 
WildEarth Guardians v. Jackson, No. 4:09-cv-02453 (N.D. Cal, Feb. 23, 2010); WildEarth 
Guardians v. Jackson, No. l:10-cv-0121 8 (D, Col. Oct. 28, 2010), Because the consent decree 
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deadlines did not allow time for states to resubmit plans, the EPA imposed its own FIP controls. 
This type of action is in derogation of congressional intent, and deprives States of the appropriate 
level of control as stewards of their resources and environments. 

The Regional Haze issue is only one example of EPA’s decision to let outside interest 
groups control its regulatory agenda to the exclusion of its previous federalist partners. States 
and then- Attorneys General are increasingly concerned that we are losing our roles as federal 
partners in the regulatory arena, and are losing our opportunity to develop environmenlal plans 
that respect the individual ch-cumsfanccs of our States while also mating important progress on 
environmental goals. 

+ 4 ; * 

My testimony offers only a sampling of the legal and constitutional pitfaUs presented by 
Sue and Settle practices, II is critical that the administrative process be transparent and that 
states and all affected parties have equal access to the administrative process, I encourage 
Congress to take the necessary steps to rein in these dangerous practices by approving House 
Resolution 712, which restores the intended structure and process of federal rulemaking and 
respects die principles of federalism and separation of powers. Thank you again for the ■ 
opportunity to submit testimony on this pressing constitutional matter. 
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Mr. Collins. I introduced the Sunshine for Regulatory Decrees 
and Settlements Act because too often, especially under this Ad- 
ministration, we have seen pro-regulatory plaintiffs sue sympa- 
thetic agencies to enact regulations in the dark, absent public input 
and often at the expense of affected parties. It is unacceptable for 
taxpayers hard-earned dollars to fund backroom deals to support 
the rulemaking process. 

These type of settlements have tangible affects and they affect 
the industries across the country, including the thriving agricul- 
tural community in the Ninth District of Georgia. The hardworking 
men and women in Georgia and across the country are trying to 
make an honest living and have a problem with special interests 
threatening their livelihood. Moreover, under sue and settle they 
are not even allowed to participate in the negotiations that will ul- 
timately and directly impact them. 

In short, sue and settle agreements create regulation through 
litigation. The potential for abuse and the lack of transparency in 
the system is why I believe so strongly in the need for this legisla- 
tion. My builder will restore transparency and increase public par- 
ticipation and input. H.R. 712 addresses weaknesses in the current 
system while preserving consent decrees as an important mecha- 
nism for settling legal disputes. The ability to have citizens to hold 
government accountable is an important part of administrative 
law, but it must be appropriately carried out with transparency 
and full public participation. 

Before I get started, and I know your coworker or someone you 
had holding a sign today, Mr. Narang, came — I couldn’t think of a 
better witness for us. If he can stand there, and I know his arms 
would give out after a while, and he could hold that up there and 
explain. 

The general public could just watch and say, is this place bro- 
ken? And all I have to do is take to your poster and say, yes, it’s 
broken. Can you imagine what small big, big business and any- 
where in the country looks at the rulemaking process that affects 
their lives when they look at that poster. If you’re having to sit 
here and think that we need not be involved in this and get the 
Federal Government streamlined out of this. I’m not sure what 
we’re doing here. 

But I hold a real question you, because you brought up baseball, 
I like baseball. Let me ask you something, in your baseball analogy 
you talked about fairness. And in sue and settle what we’re dealing 
with here is we are not stopping access to courts, we’re not stop- 
ping the process of somebody being able to sue because they missed 
a deadline. What we are saying here though is you have got to be 
transparent about it. You’ve got to open it up and before the ruling 
comes down you have to hear from affected parties. 

So using your baseball analogy, can you tell me if it would be fair 
that if the — in a process that we put that the one team could al- 
ways have a runner starting their batting series at third base, is 
that fair? Where they — and the other team cannot know who it’s 
going to be and then also that if they can’t get it in three outs, we’ll 
actually maybe give them one more, do you think having that par- 
ticipation would be fair? 

Mr. Narang. Thank you for the question. 
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So one runner’s starting at third base is essentially what Con- 
gress dictates. All the settlement is trying to do is enforce the law 
that has already been decided by 

Mr. Collins. Well, I’m going to reclaim my time here for a sec- 
ond. Because what this actually does is is that if you and I have 
a disagreement — I’ll be the EPA and you your organization — ^you 
find the time, you want to sue me, you say because we didn’t get 
this time because I want to see agreement get set and there is 
plenty in the record that talks about these sue and settle agree- 
ments. 

But unfortunately, it affects Mr. Ratcliffe. Under the current way 
it is set up, is we could go into our agreement, I agree with you 
and I say, okay, let’s get a dissent decree and then put it out there, 
but he never gets an input. Is that fair? Is that really fair? 

Mr. Narang. So the situation that you’re referring to here is en- 
tirely based on the fact that Congress has mandated legal require- 
ments. The fairness or lack of fairness probably accrues to the fact 
that these legal requirements exist in the first place. 

And when an agency because of the enormous process that I 
pointed out earlier misses a deadline, that shouldn’t be very sur- 
prising to anybody looking at the process and an agency like the 
EPA missing a deadline ascribed by in law by Congress. It’s a very 
simple case. There is not very many issues of fairness when essen- 
tially in court all you have to prove is an agency was supposed to 
issue, you know, a regulation by say March 2nd and they don’t 
issue it by March 2. 

Mr. Collins. And I understand. My time is going to end and I 
hate to stop you here, because I would continue this because you 
make our case for us and I know didn’t come here to do that, be- 
cause you said the whole process is so messed up this is why it’s 
not fair and Congress did it. It is now time for Congress not to do 
it. 

I’m sorry I’m not going to get to the Chamber because the GAO 
report has a lot of problems. And also I see my friend in the back 
Jason Smith from Missouri, his drawback is not about outdated 
regulations, it is about cleaning up the process, and I appreciate 
him. 

And with that, Mr. Chairman, I yield back. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from Georgia, the 
Ranking Member of the Subcommittee, Congressman Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

I’d ask unanimous consent to insert the following materials into 
the record: a December 2014 report commissioned by the American 
Conference of the United States on Retrospective Review discussing 
the shortcomings of the square back, also testimony of Dinah Bear, 
the former general counsel of the Council on Environmental Qual- 
ity in opposition to the RAPID Act. 

The testimony of John Walke, clean air director for Natural Re- 
sources Defense Council, in opposition to the Sunshine for Regu- 
latory Decrees and Settlements Act. Also letters from the Coalition 
for Sensible Safeguards, an alliance of more than 70 public interest 
consumer advocacy civil rights and justice groups in opposition to 
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H.R. 712 and H.R. 1155, also a 2012 Congressional Research Serv- 
ice report on the NEPA approval process.** 

Also, a 2014 GAO report entitled “Impact of Deadline Suits on 
EPA’s Rulemaking is Limited.”*** And last but not least, two re- 
ports by the Center for Progressive Reform on regulatory cut-go 
and the benefits of regulation.**** 

Mr. Marino. Without objection. 

[The information referred to follows:] 


**Note: The submitted document from the Congressional Research Service (CRS) is not in- 
cluded in this printed record but is on file with the Subcommittee and can be accessed at: 
http:! I wivw.ers.gov I pdfloader I R42479. 

***Note: The submitted document from the United States Government Accountability Office 
(GAO) is not included in this printed record but is on file with the Subcommittee and can be 
accessed at: http:! / www.gao.gov I assets / 670 1 667533.pdf. 

****Note: The submitted documents from the Center for Progressive Reform (CPR) are not 
included in this printed record but are on file with the Subcommittee and can be accessed at: 
http : / / progressivereform.org / articles / Regulatory _Pay-Go_1214.pdf 
http : / / www.progressivereform.org / articles / RegBenefits l 109.pdf 
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Proposals for Reform of Retrospective Review 

While the vast majority of retrospective review efforts dating to the Carter Administration have 
originated and operated within the executive branchy proposals in recent years would call for legislative 
action and provide Congress with opportunities to require the elimination of specific, existing 
regulations. This section briefly describes and evaluates several of these proposals before turning to an 
examination of the Obama Administration's retrospective review efforts in the followings section. 

Regulatory PAYGO 

As noted above, President Reagan's Executive Order 12291 called for the collection of data 
necessary to develop a regulatory budget, butthis was not meaningfully implemented before President 
Clinton rescinded this executive order In 1993. The basic concept Is similar to pay-as-you-go budget 
procedures on the fiscal side of government activities. Regulatory pay-as-you-go would establish a 
''cost" budget for any given agency's regulatory program, typically based on an estimate of the costs of 
Its current suite of regulations. In the process of proposing a new regulation, the regulator would have 
to identify an existing regulation with same or greater costs imposed on regulated entities for 
elimination. Thus, the development of new regulations imposes a discipline of reviewing and striking 
existing regulations to ensure that the net cost burden of that agency's regulatory program does not 
change. 

Senator Warner (2010) has expressed support for such an approach. Likewise, recent legislative 
proposals have included some version of regulatory PAYGO. The "Searching for and Cutting Regulations 
that are Unnecessarily Burdensome Act of 2014" (H.R. 4874, 113^*’ Congress; the "SCRUB Act") includes a 
so-called "CUT-GO" provision. In this bill, an appointed commission would identify existing Federal 
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regulations for elimination, with the objective of reducing the aggregate costs of Federal regulation by 
at least 15%. This commission would report this recommended list of rules for elimination to Congress, 
and each chamber of Congress would have the opportunity to approve of the recommendations through 
a joint resolution process. If these recommendations are approved through a Joint resolution, then 
agencies shall initiate the regulatory process forstrlking the listed rules. Absent a joint resolution, the 
recommended list of rules still imposes a meaningftjl constraint on regulators. If an agency decides to 
promulgate a new rule. It must offset the cost of the new rule by striking rules with equal or greater 
costs from the recommended list. 

Regulatory PAYGO suffers a daunting technical challenge. As noted above in Harrington (2006) 
and Office of Management and Budget (2005), one of the challenges with understanding the economic 
impact of the current Federal regulatory program is the dearth of ex post estimates of benefits and 
costs. Generating an aggregate estimate of the costs of a given agency's suite of regulations -especially 
given the variations in the timing of costs (some rules impose large capital investments, which are one- 
shot investments, while others impose periodic operational costs), potential interactive impacts of 
multiple regulations (which could either inaease or decrease aggregate costs relative to assessment of 
the individual regulations), and even potential interactive impacts of regulations with other agencies ~ is 
very difficult. Moreover, whatever estimate an independent commission would produce would be 
subject to quite significant uncertainty, which could be problematic given the precision within which the 
estimates would be used in determining whether a new regulation could go forward. 

More important, regulatory PAYGO is Inconsistent with fundamental principles of regulatory 
policy. The government is in the business of regulation to attempt to correct failures in the operation of 
markets. A government intervention mitigates the market failure, at least to some extent, if its benefits 
exceed its costs, and the intervention should aim to deliver what the markets would produce if they 
were not characterized by the market failure. In other words, regulatory interventions should maximize 
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net social benefits. Regulatory PAYGO completely ignores the benefits side of the ledger. Implementing 
regulatory PAYGO could make society worse off. Consider an example of two regulations^ one existing 
and one proposed. Suppose that each regulation has social benefits that exceed social costs. Under the 
status quo approach to regulation, the government should implement both the existing and the 
proposed regulation. Under regulatory PAYGO, the government would have to eliminate the existing 
regulation, with positive net social benefits, if it aims to implement the proposed regulation. This is 
contrary to the weak and strong efficiency standards that have guided regulatory review since 1981.^^ 

Regulatory Review Commissions 

The idea of an independent commission to evaluate regulations, if guided by a net social 
benefits standard instead of the strict cost standard of regulatory PAYGO, has some potential merit. In 
addition to the commission envisioned in the SCRUB ACT, the "Regulatory Improvement Act of 2014" 
(H.R. 4646, 113^'’ Congress) would establish a commission that would make recommendations for 
striking regulations based on their economic costs. These recommendations would be considered in 
their entirety by Congress and if approved by each chamber and signed into law by the President, they 
would trigger agency regulatory processes for eliminating the listed rules. The process would effectively 
mirror the base realignment and closure processfor military facilities after the end of the Cold War. 

A fresh set of eyes to evaluate regulations, especially by those who do not have a vested interest 
in the outcome like regulators may have during their assessment of their own regulatory programs, 
could bring substantial value to retrospective review. Nonetheless, attempting to evaluate the entirety 
of agencies' regulatory programs is a task that would clearly require more time than allocated to the 
commissions envisioned in the "Searching for and Cutting Regulations that are Unnecessarily 

Refer to Viscust (1983) and Shapiro et al. (2012) for further critiques of regulatory PAYGO, 
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Burdensome Act of 2014" and the "Regulatory Improvement Act of 2014." Indeed, there are real 
questions whether this would be the most effective way forward under the current retrospective review 
undertaken by the agencies. If legislation aimed to launch such a commission, it may be better to orient 
the commission to (a) identifying a few of the most egre^ous regulations that fail a benefit-cost test 
and/or provide opportunities for reform that would maintain a significant level of benefits with 
dramatically lower costs; and (b) identifying procedures for agencies to employ in the planning for and 
undertaking of retrospective review. 

Creation of Independent Regulatory Review Authorities 

The "Strengthening Congressional Oversight of Regulatory actions for Efficiency Act" (S. 1462, 
113^^ Congress) would create a regulatory analysis division within the Congressional Budget Office to 
conduct Independent prospective analysis of proposed economically significant regulations and analysis 
of the costs and benefits of existing economically significant rules that have been in effect for five years. 
Greenstone (2014) noted that such independent assessments of existing regulations would improve the 
credibility of regulatory evaluations. Likewise, Lutter (1999) notes a proposal by Heather Ross of 
Resources for the Future in the late 1990s calling for the creation of a Congressional office to undertake 
independent replications of regulatory impact analyses. Such an office could conduct ex ante analyses to 
inform the consideration of proposed regulations, as well as ex post analyses to inform retrospective 
review. 

Greenstone {2009} called for an independent regulatory review board to evaluate existing rules 
because "history Is not kind to organizations that only engage in self-evaluation" (p. 119). This 
independent regulatory review board would be staffed by "well-respected professionals and academics 
who have the technical ability to review evaluations critically and do not have a stake in whether a 
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HOUSE JUDICIARY COMMITTEE 

SUBCOMMITTEE ON COURTS, COMMERCIAL AND ADMINISTRATIVE LAW 

HEARING ON H.R. 4377 - THE RESPONSIBLY AND PROFESSIONALLY 
INVIGORATING DEVELOPMENT ACT OF 2012 (The “Rapid Act”) 

April 25, 2012 

Room 2141 Rayburn House Office Building 


Introductory Remarks 

Thank you for the invitation to appear before the Subcommittee on Courts, Commercial 
and Administrative Law in regards to H.R. 4377, The Responsibly and Professionally 
Invigorating Development Act of 2012. I appreciate the opportunity to testify, and hope that my 
remarks will assist the Subcommittee as it considers the important issues raised by H.R. 4377. 

By way of background, the Council on Environmental Quality (CEQ) is the agency 
established by Congress with responsibility for overseeing the National Environmental Policy 
Act, the subject of much, although by no means all, of H R. 4377’s focus. I was asked to serve 
as the Deputy General Counsel for the Council on Environmental Quality (CEQ) with President 
Reagan’s team in 1981. In 1983, I was appointed as General Counsel, anon-career position. In 
that role, I had responsibility for oversight of agency implementation of NEPA. I remained in 
that position throughout the remainder of President Reagan’s tenure and that of President George 
H. W. Bush. 1 resigned from CEQ in October, 1993 and resumed responsibilities as General 
Counsel in January, 1995. I remained at CEQ during the Clinton and George W. Bush 
administrations until the end of calendar year 2007, when I retired from federal service. My 
husband and I moved to Tucson, Arizona last year and I continue to be active in the field of 
environmental law generally and NEPA specifically. 

As this bill is considered, it is important to recall the purpose of the NEPA process. 

NEPA does not regulate the private sector. Rather, it informs government agency 
decisionmaking, with the help of public involvement. The NEPA process helps to ensure that 
agency employees “look before they leap” so that federal dollars are spent wisely through the 
identification of less controversial, feasible and less costly alternatives. It is also the framework 
for identifying appropriate mitigation measures that could resolve problems for both the project 
proponent and the public resources during and after project implementation. It provides an 
important opportunity - often the only opportunity - for the public to influence federal agency 
decisionmaking. 

While someone who reads H.R. 4377 quickly may assume that the bill is directed only at 
environmental laws, principally NEPA, the bill’s explicit deadlines for decisionmaking as well as 
for environmental review and compliance processes implicitly amend dozens of unidentified 
authorizing statutes for every federal agency in the executive branch. It approaches changes to 
environmental law requirements by relying on what is generally referred to as the NEPA process 
and through required amendments to CEQ’s regulations implementing the procedural provisions 
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of NEPA (40 C.F.R, Parts 1 500-1 508). All other agencies and departments would be required to 
undertake rulemaking to conform to the requirements of the bill, for changes to NEPA 
procedures, other federal environmental laws, their authorizing legislation, and for some 
agencies, their administrative appeals processes. 

I understand that this legislation represents the frustrations of those who perceive 
environmental laws and regulations to be the major cause of unwarranted delays in approval of 
construction projects that require federal approvals or for which federal funding is sought. 
Environmental review processes are not always conducted perfectly, from anyone’ s perspective. 
However, the role of environmental regulation in project delays is often taken out of context and 
overplayed in comparison to other causes of delay. As a result, proposed solutions often fail to 
address the real causes of those delays that really are unnecessary and related to environmental 
issues. A major premise of this bill appears to be the belief that foot-dragging or recalcitrance by 
government agencies is the principal cause of delay in achieving compliance with environmental 
laws and reaching decisions. The bill addresses this premise through provisions that in some 
instances eviscerate the line between the role of government and private sector project 
proponents, require federal agencies and federal courts to ignore information, and mandate a 
“one size fits all” solution to the perceived cause of delay. It is not clear from the bill that the 
relationship between provisions in this statute and the other laws it affects has been thought 
through. A consistent theme in the bill is that the foreordained outcome of environmental 
review and compliance processes should be the rapid approval of all proposed projects, a 
premise that is inconsistent with law in some cases and good public policy as an across-the-board 
proposition. 

Causes of Delay 

While the causes of project delay have not been systematically documented throughout 
the government for all actions, the body of information available has improved greatly since 
GAO noted in 1994 that there was no repository of information on highway projects and their 
environmental reviews.* In particular, some valuable analysis has been done on this issue in the 
context of highway construction. Since at least the mid-1990’s, two Congressional agencies, the 
General Accounting Office/General Accountability Office (GAO), and the Congressional 
Research Service (CRS), have prepared a series of reports, remarkably consistent in their 
findings, regarding the construction of highway projects and the relationship of environmental 
laws generally and NEPA specifically to decisionmaking timelines. Some of this research is 
relevant to construction in other federal contexts, but certainly, this type of research is needed 
more broadly if agencies and/or legislators are going to be able to fonnulate successful 
approaches to reducing delays. 

By 2002, improvement in baseline data and more specific identification of factors 
affecting completion time was available, concurrent with the implementation by both federal and 
state highway agencies of initiatives to improve the efficiency of environmental review 
processes. Significantly, these initiatives included the use of interagency funding agreements to 


^ "Highwav Planning: Agencies are Attempting to Expedite EnviroiinienLal Reviews, but Barriers Remain'', 
GAO/RCED-94-211, p. 7 . 
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hire additional staff at state and federal environmental agencies.^ This was a very important 
move, confirmed by a 2003 GAO report that found that 69% of transportation stakeholders 
reported that state departments of transportation and federal environmental agencies lacked 
sufficient staff to handle their workloads.^ While a similar analysis has not been done for other 
departments and agencies, based on my observations of trends in agency planning and 
compliance budgets, I believe that similar or much more severe staff shortages exist for many 
programs. 

Recent investigations by CRS underscore both the genesis of delays in factors other than 
federal NEPA processes and how better resource allocation at a federal agency can expedite 
decisionmaking. Three weeks ago, CRS issued a report on the environmental review process for 
federally funded highw’ay projects. In relevant part summary, the report found that: 

“The time it takes to complete the NEPA process is often the focus of debate over project 
delays attributable to the overall environmental review stage. However, the majority of 
FHWA-approved projects required limited documentation or analyses under NEPA. 
Further, when environmental requirements have caused project delays, requirements 
established under laws other than NEPA have generally been the source. This calls into 
question the degree to which the NEPA compliance process is a significant source of 
delay in completing either the environmental review process or overall project delivery. 
Causes of delay that have been identified are more often tied to local/state and project- 
specific factors, primarily local/state agency priorities, project funding levels, local 
opposition to a project, project complexity, or late changes in project scope. Further, 
approaches that have been found to expedite environmental reviews involve procedures 
that local and state transportation agencies may implement currently, such as efficient 
coordination of interagency involvement, early and continued involvement with 
stakeholders interested in the project; an identifying environmental issues and 
requirements early in proj ect development.”"* 

Importantly, this report points out that while much work has been done to document 
delays and improvements in timelines related to highway construction, very little work has been 
done to understand why certain types of delays occur. One government study suggested that a 
major affect was actually external social and economic factors associated with different 
geographic regions of the country." As noted above, in my view, staff shortages clearly have 
been a major factor and the highway department funding of staff has, I understand, improved the 
situation in that area. But little analytical work has been done regarding federally assisted or 
funded construction that takes place in other contexts. 

Project Sponsor Responsibilities 


^ "Higliwav Infiastnicturc: Prcliniiiiaiy Iiifoniiatioii on the Timely Coiiqilctioii of Highway Coiistinction Projects”, 
GAO-02-r067T. 

^ ‘"Highway InfrastnictLire: Slakeholders" Views on Time to Conduct Environmenlal Reviews of Highway Projects”, 
GAO-03-534, p. 5. 

“The Role of the Environniental Review Process in Federally Funded Highway Projects: Background and Issues 
for Conguess”, CRS 7-5700, R42479, Apnl 1 1 . 201 2. 

" Id. at p. 35. 
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Now let me turn to the Responsibly and Professionally Invigorating Development Act of 
2012. By definition, “project sponsors” for purposes of this bill includes both public and private 
entities as well as public-private entities.'’ “ Projects” are defined as construction activities 
“undertaken with Federal funds or that require approval by a permit or regulatory decision issued 
by a Federal agency.”’ The first provision of the bill following the definitions articulates the role 
of project sponsors in the NEPA process. “Upon the request of any project sponsor”, the project 
sponsor may prepare any NEPA document (including an environmental impact statement) in 
support of its proposal. § 2(c)(1) The provision goes to state that in such cases, the lead agency 
must furnish oversight and independently evaluate, approve and adopt the document prior to 
taking action based upon it. 

This blurring of the distinction between government and private sector roles in the 
context of a process designed to inform government action is extremely troubling. This is 
particularly true because projects that require an environmental impact statement (EIS) are those 
that by definition may have genuinely significant impacts. Government agencies, whether at the 
federal, state, tribal or local level, are structured to represent the public and are accountable to 
the public through a variety of mechanisms. Corporations have legitimately different 
responsibilities to their shareholders. Both the public at large and corporate shareholders have 
the right to expect these respective sectors to behave in ways that are responsible about those 
distinctions. 

Project sponsors, whether governmental or private, already have a central role in the 
NEPA process. Many, if not most, proposed actions analyzed under NEPA are, of course, 
initiatives of the lead agency itself State agencies proposing a project may prepare ETSs and 
other NEPA documents under conditions set out in Section 102(2) (D) of NEPA. State, local and 
tribal government project proponents may become joint lead agencies with federal agencies 
when they have similar environmental review requirements, or cooperating agencies when they 
have jurisdiction by law over some component of the project or special expertise regarding any 
environmental impact associated with one or more of the alternatives to be analyzed. 40 C.F.R. 
§§ 1501..5(b), 1506.2, 1500.5(b), 1.502.1(b), 1.501..5(c), 1.501.5(1), 1501.6, 1503.1(a) (1), 1503.1, 
1503.3, 1506.3(c), 1506.5(a), 1508.5. Private sector project sponsors may submit whatever 
information they choose to the lead agency and to prepare environmental assessments (EAs). 40 
C.F.R. § 1506.5. Due to inadequate agency budgets, project sponsors also often choose to pay 
for preparation of an EIS by a consultant or contractor that is chosen by and works under the 
direction of the lead agency to expedite EIS preparation. 

However, the law has always wisely drawn a line between private sector and public 
project proponent involvement when the proposed action is one that triggers the statutory 
requirement for a “detailed statemenf’ for proposed actions significantly affecting the quality of 
the human environment, that is, an EIS. In that situation - a very small percentage of the 
thousands of actions falling under NEPA annually - the distinction between private sector 
project proponents and government agencies is drawn more sharply. Private sector project 
proponents are not permitted to prepare EISs. Any contractor selected by the agency to prepare 
the EIS must execute a disclosure statement prepared by the lead agency specifying that it has no 


*Seclion2(b)(12). 
Section 2(b) (11). 
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financial or other interest in the outcome of the project. 40 C.F.R. § 1 506.5(c). Obviously, a 
private sector project sponsor inherently has a financial interest in the project. 

The public is already concerned about the integrity of the process, especially when it 
knows that the proponent is funding preparation of the EIS. The provisions in this section 
intended to be safeguards regarding government agency oversight and approval of NEPA 
documents prepared by proponents are not sufficient to ensure that integrity and, in fact, are 
weaker than those already required under NEiPA for state project proponents. 

This extremely serious concern is exacerbated in the next provision of the bill. Section 
2(c)(2), that authorizes lead agencies to accept “voluntary contributions of funds from a project 
sponsor” for purposes of either undertaking the NEPA process or making a decision under 
another environmental law for the sponsor’s proposed project. Under this provision, corporate 
money could be used to pay for the preparation, oversight and approval of a NEPA document, a 
Section 7 consultation under the Endangered Species Act, a Clean Water Act permit, etc. These 
are inherently government functions that benefit the public at large (as well as the proponent) 
and should be financed with government funds rather than from private sources that raise the 
specter of a conflict of interest. 

Limitation on Number of NEPA Documents 


Another major concern with this legislation arises from the restrictions found in Section 
2(d) regarding the number of ElSs and EAs. The bill would limit an agency to “not more than 1” 
EIS and EA per proposed project and “no Federal agency responsible for making any approval 
for that project may rely on a document other than the environment document prepared by the 
lead agency.” This section is a solution in search of a problem, since agencies generally do not 
seek out opportunities to prepare additional EISs. Indeed, decisions to prepare a revised or 
supplemental EIS or additional EA are usually painful ones reached after much internal 
discussion within an agency. However, the fact is that sometimes NEPA documents prove to be 
seriously inadequate and must be revised or supplemented to remedy those inadequacies. And 
the fact remains that sometimes there are major new developments, whether of a legal, policy or 
factual nature, that require additional analysis. An artificial cap to the number of NEPA 
documents that can be prepared will not change these facts, it will simply put the analyses out of 
sync with the needs of decisionmakers and the public. And because, under the bill, all federal 
agencies would have to rely on an EA or EIS for compliance with more than 30 other federal 
environmental laws, every document needed for compliance would now have to be included in 
the NEPA document, thus lengthening considerably every one. 

It is unclear how this provision would be interpreted in the context of programmatic EISs 
and tiering. For example, every military installation prepares an installation plan under the Sikes 
Act. That installation plan, which is the subject of NEPA compliance, may approve future 
construction of a major building complex or weapons testing area. Several years later, the 
installation may need to do another EIS focused specifically on that construction. It is not clear 
whether the installation would be prohibited from doing the second EIS under this provision. 
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Similarly, this limitation would create confusion and litigation issues in the context of 
judicial remedies. A typical remedy when a federal court has determined that a finding of no 
significant impact was inadequately justified is the preparation and issuance of additional NEPA 
analysis addressing the deficiencies identified by the court. It is not clear whether this provision 
eliminates the judicial branch’s ability to provide agencies with another opportunity to comply 
with the law by issuing a new EA or EIS. Taken literally, this provision could require that a 
defective EA be replaced only with a full EIS, or if both an EA and an EIS already addressed a 
project, could leave a court with no remedy other than to enjoin a federal agency from 
proceeding with the proposed action at all, because there was no ability to undertake further 
compliance. 

Adoption of State Documents 

The bill also provides that “upon the request of a project sponsor” (public or private), a 
lead agency must adopt a document prepared under a state environmental impact assessment law 
if the state law and procedures at issue are “substantially equivalent to NEPA”.* CEQ would be 
given 180 days to designate which state environmental impact assessment laws meet that 
criterion, along with undertaking additional rulemaking to confonn to the requirements of this 
bill in the same period. 

Coordination between federal agencies and states with environmental impact assessment 
laws is extremely important. Clearly, the preferred situation for both the proponent and the 
public is for both federal and state laws to be complied with through a single process. As a 
result, the CEQ regulations already provide for joint planning processes, joint environmental 
research and studies, joint public hearings (except where otherwise required by another law), 
joint environmental assessments and joint environmental impact statements. In these cases, the 
appropriate state agency may be a joint lead agency. Where state laws or local ordinances have 
EIS requirements in addition to but not in conflict with those in NEPA, federal agencies are 
instructed to cooperate in fulfilling those requirements as well so that one document will comply 
with all applicable laws. 40 C.F.R. 1506.2. This approach under existing law can work very 
well, and 1 have seen many examples of joint federal/state environmental review documents. 
Further, as mentioned earlier, state agencies are permitted under NEPA to take responsibility for 
the preparation of an EIS under NEPA. Additionally, I believe some states have provisions in 
their state laws to allow the adoption of NEPA documents to support their own requirements 
under certain circumstances. These approaches, including a state legislature’s decision to allow 
the adoption of documents prepared under the auspices of NEPA, are, in my view, much more 
workable and likely to expedite project decisionmaking successfully and without intruding on 
state prerogatives rather than requiring CEQ, an agency in the Executive Office of the President, 
to interpret the law, regulations, guidance and case law of states and to make regulatory 
judgments about them. 

1 would further note that this section of H.R. 4377 provides for the possibility of a federal 
agency supplementing a state environmental review document, but only if there are significant 
new changes or new circumstances. The quality and adequacy of documents vary, whether 
under federal, state or municipal environmental review procedures, and this construct omits the 


* Section 2(d) (2). 
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very provision in the CEQ regulations giving agencies discretion to supplement a NEPA 
document for other reasons, such as inadequacy of an analyses for a particular issue. Further, the 
provision reduces the current review and comment period from 45 to 30 days, a recipe, in 
complex projects, for inadequate public understanding of and participation in public agency 
decisions. 

The provision for adoption of state documents in this section also appears to circumvent 
the requirements for adoption of federal documents set forth in the CEQ regulations. As I read 
the legislation, the only requirements associated with adoption of a state document are that the 
project sponsor request it and that CEQ would have designated the particular state procedures to 
be “substantially equivalent” to NEPA. Thus, apparently, the federal agency w'ould have no 
responsibility for independent review and evaluation, other than determining whether there are 
new' circumstances or new information that w’ould trigger the need to supplement the document, 
and no requirement for recirculation. 40 C.F.R. §1506.3. 


Role of Participating Agencies 

“Participating agencies” w’ould be, in many instances, the same as cooperating agencies 
under existing law; indeed, any participating agency that would be required to adopt a document 
under this bill would inevitably also be a cooperating agency with jurisdiction by law under the 
NEPA regulations. However, the intent of the “participating agency” category is to include any 
agency, at least at the federal or state level. Unlike the CEQ regulations, there are no references 
to county and tribal governments that “may have an interest in the projecf. 

Under Section 2(e) (8) of the bill, each participating agency is limited in its comment to 
those areas where it can point to statutory authority pertaining to the subject of its comments. 

The lead agency is directed not to act upon, respond to or include in any documents any 
comment submitted by an agency that it deems to be outside of the authority and expertise of the 
commenting agency. This is a remarkable direction to the lead agency to put blinders on instead 
of using common sense and judgment. In my experience, agencies typically do focus on those 
subject areas within their authority and expertise and they certainly are accorded more deference 
by the lead agency and by the judiciary for comments reflecting that expertise. However, 
currently, lead agencies may read and consider other comments, if there are any such comments, 
just as they read, review' and respond to comments from the project proponent, members of the 
public, communities, county commissioners and other affected parties who do not have statutory 
authority or academic credentials in a particular discipline. Ironically, this provision puts federal 
(and possibly state agencies) in a class distinctly behind an individual who has no expertise, let 
alone authority, on a particular matter but whose comments in their totality require a response 
from the lead agency. 

Any agency that fails to respond to an invitation to be a participating agency within 30 
days would be deemed to have declined the invitation and is thus precluded from submitting 
comments on or “taking any measures to oppose the project; any document prepared under 
NEPA for that project; and any permit, license, approval related to that project.” The lead 
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agency is instructed to disregard and not respond to or include in any NEPA document any 
comment by an agency that has declined an invitation or designation by the lead agency to be a 
participating agency. It is not clear how the prohibition against an agency “taking any measures 
to oppose the project” would be interpreted. Federal agencies are already barred from lobbying 
for or against government action. CEQ’s regulations have a more narrowly circumscribed 
provision, to deal with the circumstance of an agency declining an invitation to become a 
cooperating agency. They preclude an agency with jurisdiction by law from declining to be a 
cooperating agency and permit other agencies to decline degrees of involvement in an action 
when they are unable to assume particular responsibilities of a cooperating agency. 40 C.F.R. § 
1501 . 


The bill also mandates concurrent reviews by all federal agencies, so that each federal 
agency must carry out their obligations under applicable law in conjunction with NEPA. On its 
face, this is similar to the existing provision in the CEQ regulation that, “To the fullest extent 
possible, agencies shall prepare draft EISs concurrently with and integrated with environmental 
impact analyses and related surveys [omitting examples and citations] and other environmental 
review laws and executive orders.” 40 C.F.R. § 1502.25(a). CEQ has worked very hard over 
many administrations to try to achieve this goal as have several other federal agencies. 

However, declining agency budgets make this very difficult to achieve and many agencies defer 
initiation of processes under other laws until the NEPA process is partially and completely 
concluded, in order to capitalize on the lead agency’s NEPA documentation. 

Alternatives Analysis 

Section 2(g) of the bill deals with the important issue of alternatives analysis. The 
analysis of reasonable alternatives to achieve an agency’s purpose and need in moving forward 
with a proposed action is, by definition, the “heart of the environmental impact statement.” 40 
C.F.R. § 1502. 14. Without a robust alternatives analysis, this process would simply document 
the environmental effects of a decision rather than informing the decision. In my experience, by 
far the most important achievements of the NEPA process have come through alternatives 
analysis. The requirement in this section to afford an opportunity for involvement by 
cooperating agencies in determining the range of alternatives to be considered is positive and 
consistent with current law and guidance. 

However, Section (g) (2) on the range of alternatives is confusing and imprudently 
restricts alternatives. In part, this section states that there is no requirement to evaluate any 
alternative identified but not carried forward to detailed evaluation in a NEPA document “or 
other EIS or EA”. That is as factually correct statement so far as it goes under current law, but 
only to the extent that the lead agency’s decision not to carry an alternative forward for detailed 
evaluation has a rational basis and is not deemed to be arbitrary and capricious. As a result, the 
bill’s provision creates confusion about whether it is intended to change current law in some 
manner. Secondly, this section states that “cooperating agencies shall only be required to 
evaluate alternatives that the project sponsor could feasibly undertake, including alternatives that 
can actually be undertaken by the project sponsor, and are technically and economically 
feasible.” To start with, it is typically the lead agency, not cooperating agencies that evaluate 
alternatives (as opposed to identifying them). Alternatives must reflect the agency’s purpose and 
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need and it is already the law that it is the lead agency that determines that purpose and need‘s 
However, whatever agency evaluates alternatives for a proposed project, those alternatives 
should not be restricted to the needs of one particular project proponent only, although the 
applicant’s requirements should certainly be part of the analysis. In the w'ords of CEQ’s 
guidance on this point: 

“In determining the scope of alternatives to be considered, the emphasis is on what is 
‘reasonable’ rather than on whether the proponent or applicant likes or is itself capable of 
carrying out a particular alternative. Alternatives must be reasonable alternatives, 
including those that axt praciica! or feasible from the technical and economic standpoint 
and using common sense, rather than simply desirable from the standpoint of the 
applicant.’’ Forty Most Asked Questions, Id, Q. 2a. 

The proponent’s needs must be considered in shaping the alternatives analysis and the 
proponent’s proposal, of course, usually the proposed action. But agencies are not free under 
current law to exclude all other considerations. The project proponent is involved with a federal 
agency in the first place because Congress found a sufficient national interest in funding, 
regulating or permitting a particular category of activities to mandate a federal role in the 
proposed action. That national interest - the public’s interest - needs to be at the table as 
agencies and the public identify potential alternatives. 

Further, linking alternatives analysis to one particular proponent could undercut the 
private sector competitive process. In a number of situations, an opportunity for development of 
a particular type of project is apparent to a number of private sector entities. An agency may 
receive multiple applications for a transmission line, an energy project, or some other sort of 
project within roughly the same timeframe. In those circumstances, a lead federal agency must 
consider the needs and requirements of both the public in the context of national policy and all of 
the applicants. 

Coordination and Schedules for C omnliance with Environmental Laws 

Section 2(h) of the “Responsibly and Professionally Invigorating Development Act” 
deals with coordination and scheduling. The first part of this section is similar to but somewhat 
inconsistent with CEQ’s regulations on establishing time limits. CEQ’s regulations provide that 
the agency must set time limits if an applicant requests them and may set time limits of a state or 
local agency or member of the public requests them, provided that the limits are consistent with 
the purposes of NEPA and other essential considerations of national policy. 40 C.F.R. 1 50 1 . 8 . 
H.R. 4377 mandates the development of a schedule for all construction projects. Both the CEQ 
regulations and the bill set forth factors to be considered in determining time limits, but H.R. 

4377 omits several factors identified in the CEQ regulation, among them the degree of public 
need for the proposed action (including the consequences of delay and the degree to which 
relevant information is known, and if not known, the time required for obtaining it). H.R. 4377 
then caps whatever schedule the lead and participating agencies might develop at no longer than 


” See Correspondence between Secretary of Transportation Norman Mineta and CEQ Cliairman James Comianghton 
aL hUj);/y\v\v’>v xioi..j^v /e.xecorder/l 3274/n i?p sched/1ellers/minelamay6.hlm for a discussion of ihe roles of lead and 
cooperating agencies with regard to developii^ a liighway's purpose and need. 
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two years for a project requiring an EIS or one year for preparation of an EA, Agencies are 
allowed some flexibility in extending the deadlines but may not extend the deadline for an ETS 
by more than one year or for an £A by more than 180 days. 

These time periods are within the realm of the reasonable in many cases if, importantly, 
an agency has adequate reasons to implement NEPA and all other environmental laws that may 
be implicated in a proposed action. However, there are some proposals subject to NEPA of 
extraordinary complexity or proposals that are affected by events quite outside of the agency’s 
control. For example, some proposals subject to NEPA are affected by complex negotiations 
between the United States and foreign nations or by changes in Congressional direction. Some 
proposals may deal with cutting edge science or new information of great import. Some 
proposals may be significantly changed in the course of environmental review, because of the 
analysis or outside events. Agencies should not be forced to cut off analysis and public 
involvement where events outside of their control or the nature of a complex project warrant it. 
Otherwise decisionmaking will suffer, and in some cases could result in forced denials when full 
documentation would have facilitated approval. 

Congress must consider the implications of this broadly, not just for one particular type 
of project. For example, this bill would govern the granting of a license for a nuclear power 
plant. Imagine, for instance, that the NRC has completed the NEPA process for the construction 
of a new nuclear power plant, or the relicensing of an existing one, and is about at the end of the 
allowed statutory time, including the one permitted extension. Then a major accident happens 
somewhere in the world. The Commission is asked to send a team of experts to the site to help 
with the immediate situation and another team a bit later to help evaluate the causes of the 
accident. The Commission may rationally wish to wait for a period of time before going forward 
with decisions on a plant, especially if early indications are that there are technical similarities in 
the plant that experienced an accident and the plant that is the subject of the imminent NRC 
decisionmaking. If it felt obliged to comply with the two year timeline, it would required to 
make a decision without the information that most Americans would expect and want the NRC 
to have at its disposal in order to safeguard human health and the human environment from 
potentially disastrous consequences. 

Schedule for Auencv Decisionmakinu 


Section 2(i)(4) restricts all other federal agency decisionmaking related to construction 
projects. For agencies that are required to “approve, or make a determination or finding 
regarding a project prior to a record of decision for an ETS or a finding of no significant impact, 
an agency must make that decision no later than 90 days after the lead agency publishes a notice 
of availability of a final EIS or issuance of other final environmental documents “or no later than 
such other date that is otherwise required by law, whichever comes first.” The bill goes on to 
provide that “notwithstanding any other provision of law”, an agency must make a final decision 
on whether to approve a proposed project within 180 days after the execution of a record of 
decision or finding of no significant impact, unless mutual agreement is reached with “the 
federal agency, lead agency and the project sponsor” or when extended for good cause by a 
federal agency for no longer than one year. 
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The wording in this section is puzzling because if an agency has broad approval authority 
over a project (as opposed to making a determination or finding) it should already be the lead or 
joint lead agency and would be issuing a Record of Decision or other decision document'". If an 
agency is a cooperating agency because it has jurisdiction by law to issue a required permit 
associated with a project that requires an EIS, that cooperating agency will also sign a Record of 
Decision or, in the case of a project covered by an EA, another decision document. 

To the extent that the provision’s intent is to cover lead agencies, it impinges on the 
authority of agencies under countless non-environmental laws and arguably is incompatible with 
the constitutional authority of the President to manage the executive branch. There are a number 
of factors affecting decisionmaking that are outside of an agency’s control. For example, the 
past few Presidents, both Republican and Democrat, coming into office have put a hold on entire 
categories of actions, including some requiring compliance with NEPA, so that they can evaluate 
the work of their predecessor and give their own direction. Foreign policy and/or national 
security concerns may affect some proposed decisions. Further, NEPA does not capture the 
entire universe of considerations regarding a federal agency’s decision; indeed, that is precisely 
why the record of decision is not defined in the CEQ regulations as an environmental document. 
Considerations having nothing to do with environmental impacts and not analyzed in an EIS or 
EA or under other environmental laws often lawfully guide the final agency decision. Under this 
provision, an agency decisionmaker is faced with either disapproving a project or approving it 
under circumstances that may be arbitrary and capricious. 

If a federal agency does not act upon a project within these timeframes, the project “shall 
be deemed approved by such agency and such agency shall issue any required permit or make 
any required finding or determination authorizing the project to proceed within 30 days” of the 
deadlines set forth in this act. That automatic approval is then shielded from judicial review. 

To the extent that this section is not meant to refer to federal agencies that are signing a 
Record of Decision or other decision document but rather refers to other federal agencies that 
have legal responsibilities for making determinations or findings, the section is still confusing. 
Most findings or determinations do not “authorize” the project to proceed; in the environmental 
context, they provide information about the impacts of proceeding that have legal consequences 
but are not the kind of go/no go decision that a permit or license represents. Possibly the result 
would be for such agencies to issue a finding or determination reflecting the administrative 
record to date and then conclude that this section requires them to issue that record. 


Nole Llial while a federal agency may choose to combine a decision documenl with a Finding of No Significanl 
Impact (FONSI), a FONSI by itself is not a decision docnment on a project, but ratlier a finding as to the level of 
environmenlal impacts anticipated by the agency. Agencies may and usiially do issue a separate decision document 
based on the miderlying statutoty authority' tliat autliorizes whatever permit or license lias been requested. 
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Issue Identification and Dispute Resolution 

Section 2(j) deals with issue identification and resolution of disputes, two other important 
topics within the context of environmental review. Agencies are directed to work cooperatively 
to identify resolve issues that could delay completion or environmental review. This direction is 
consistent with the entire thrust of the NEPA process. But the provision goes on to direct 
agencies to resolve issues that could result in the denial of any approval required for a project. It 
provides the outlines of a dispute resolution process that would culminate in notification of a 
dispute to heads of participating agencies, the project sponsor and CEQ “for further proceedings 
in accordance with Section 204 of NEPA.” 

A troubling aspect of these provisions is the language used that suggests that the only 
acceptable outcome of the NEPA process and other environmental laws is approval of a project. 
In fact, for prudential reasons agencies are required to analyze the “no action” alternative and 
rarely, but sometimes, choose that alternative. It is appropriate to seek resolution of disputes 
about the analysis and the process but it is inappropriate to tilt the deci si onm along process across 
the board in favor of wholesale approval. Not every proposed project is of equal value and worth 
and sometimes it is the role of government to say no, not least when federal funding or other 
public resources are squarely implicated. 

ludicial Review 


Finally, the bill would enact two provisions related to judicial review. The first 
provision, “notwithstanding any other provision of law” barring a claim arising under Federal 
law related to a permit, license or approval by a Federal agency unless the plaintiff “submitted a 
comment during the NEPA process on the issue on which the party seeks judicial review and the 
comment was sufficiently detailed to put the lead agency on notice of the issue” overstates 
current law related to NEPA claims and would also apply, as written, to all claims under any 
federal law, whether related to environmental laws or any other law. In NEPA cases, the 
Supreme Court has already made it very clear since 1978 that, “While NEPA places upon an 
agency the obligation to consider every significant aspect of the environmental impact of a 
proposed action, it is still incumbent upon intervenors who wish to participate to structure their 
participation so that it is meaningful, so that it alerts the agency to the intervenors’ position and 
contentions. . . . The comment cannot merely state that a particular mistake was made . . . ; it 
must show why the mistake was of possible significance in the results. . . . Vermont Yankee 
Nuclear Power Corp v. NRDC, 435 U.S. 519 (1978). That holding has been reiterated numerous 
times federal courts and is well settled NEPA law. Indeed, some agencies, such as the Forest 
Service, regularly include the following admonition in all of their draft EISs: 

“Reviewers should provide the Forest Service with their comments during the review 
period of the DEIS. This will enable the Forest Service to analyze and respond to the 
comments at one time and to use information acquired in the preparation of the final 
environmental impact statement, thus avoiding undue delay in the decision making 
process. Reviewers have an obligation to structure their participation in the National 
Environmental Policy Act process so that it is meaningful and alerts the agency to the 
reviewers’ position and contentions [citing Vermont Yankee, /</.]. Environmental 
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objections that could have been raised at the draft stage may be waived if not raised until 
after completion of the FEIS {City ofAngoott ri Mode! (9* Circuit, 1986) and Wisconsin 
Heritages, Inc. v. Harris, 490 F. Supp. 1334 1338 (E.D. Wis. 1980). Comments on the 
DEIS should be specific and should address the adequacy of the statement and the merits 
of the alternatives discussed (40 Code of Federal Regulations 1503.3).” 

However, while the Supreme Court has been quite adamant about this rule, it also stated that the 
primary burden of compliance with NEPA falls on federal agencies and that and “an EA’s or an 
EIS’ flaws might be so obvious that there is no need for a commentator to point them out 
specifically in order to preserve its ability to challenge a proposed action.”. Deparimenl of 
Transportation v. Pvhlic Citizen, 541 U.S. 752, 765 (2004). This ensures that agencies are not 
tempted to shirk their statutory responsibilities, producing shoddy or grossly inadequate draft 
analysis and correcting it only if members of the public can find the time to uncover and identify 
the deficiencies. The reach of this provision to all other laws, including laws that trigger 
requirements not included under the purview of NEPA, including laws that do not even have an 
opportunity for public comment, is extremely troubling. 

Second, the bill institutes a 1 80 day statute of limitations for claims arising under federal 
law challenging a permit, license of approval, unless a shorter time is specified in underlying 
law. Again, the reach of this provision sweeps across dozens of statutes, some of which include 
mandated notice requirements prior to filingjudicial review and/or administrative appeals 
processes that must be exhausted priorto seeking judicial review. It also extends to independent 
regulatory agencies, such as the Nuclear Regulatory Commission, that have formal 
administrative proceedings with particular time periods that would apparently be swept aside by 
this provision. In short, it overrides dozens of established agency procedures, appeal processes, 
and the exhaustion of administrative remedy doctrine and would leave many agencies such as the 
Nuclear Regulatory Commission, the Federal Energy Regulatory Commission, the Bureau of 
Land Management and other agencies faced with revamping their own processes in accordance 
with their authorizing statutes and current administrative processes, " Among the troubling 
consequences of such a provision are the potential to force members of the public into court 
precipitously, to preserve their rights before they know whether there is any real need for 
litigation. 

Conclusion 


In summary, this bill raises a number of serious concerns. It would: 

• Promote or mandate project approvals regardless of the public interest; 

• Create confusion, delay and litigation caused by unclear statutory language and 
conflicts with numerous environmental and non-environmental laws 

• Turn over government functions to private entities with inherent conflicts of 
interests 


while there is a 180 day statute of limilalioiis for NEPA claims under the Sate, Accountable, Flexible, Efficient 
Transportation Equity" Act, the current transportation authorization act, tliat provision, tailored to the federal and 
state highwav processes, does not pose the same problems that this approach would for many other agencies. For 
one thing, there is no adniinistrative appeals process in the context of highway construction. 
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• Impose “one size fits all” solutions that don’t address the cause of the issue being 
“solved”. 

I hope that these comments are of assistance to the Subcommittee, and would be pleased to 
answere any questions that the Subcommittee may have on the subject of H.R. 4377. 
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TESTIMONY OF JOHN D. WALKE 
CLEAN AIR DIRECTOR 
NATURAL RESOURCES DEFENSE COUNCIL 

Hearing on H.R. 1493, “Sunshine for Regulatory Decrees and 
Settlements Act of 2013” 

Before The Subcommittee on Regulatory Reform, 
Commercial and Antitrust law, 

Committee on The Judiciary 

U.S. HOUSE OF Representatives 


June 5, 2013 


Thank you, Chairman Bachus and Vice Chairman Farenthold, and Ranking 
Member Cohen for the opportunity to testify today. My name is John Walke, and I am 
clean air director and senior attorney for the Natural Resources Defense Council 
(NRDC). NRDC is a nonprofit organization of scientists, lawyers, and environmental 
specialists dedicated to protecting public health and tlie enviromnent. Fomided in 1970, 
NRDC has more than 1.3 million members and online activists nationwide, served from 
offices in New York, Washington, Los Angeles, San Francisco, Chicago, and Beijmg, 

I have worked at NRDC smce 2000. Before that 1 was a Clean Air Act attorney in 
tile Office of General Counsel for tlie U.S. Enviromnental Protection Agency (EPA). 
Prior to that I was an attorney in private practice where 1 represented corporations, 
industry trade associations and individuals. Working in each of these three capacities, I 
have represented my clients in lawsuits that resulted in settlement agreements or consent 
decrees involving the EPA. My testimony today draws upon these different experiences 
as well as the experiences of other NRDC attorneys. 
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H.R. 1493, the Sunshine for Regulatory Decrees and Settlements Act of 2013, 
arises out of the baseless belief that government lawyers engage in “sue and settle” 
litigation strategies. The “sue and settle” expression alleges that government agencies 
seek to limit their discretion by colluding with plaintiffs to settle cases. This suggestion is 
squarely at odds with NRDC’s experience, as well as my own experience as a private 
practitioner and government attorney. In litigation against the United States over four 
decades, NRDC attorneys have obseived that Department of Justice and agency attorneys 
zealously advocate for the government’s position. This has been hue under both 
Democratic and Republican administi'ations. 

Moreover, we fail to see real world evidence of the “sue and settle” phenomenon. 

A careful examinahon of the record, including testimony by witnesses for the majority at 
last year’s hearing* for H.R. I493’s predecessor. H.R. 3862,^ fails to establish real world 
problems that would jushfy this harmful and heavy-handed legislation. H.R. 1493 
purports to solve problems that do not actually exist. It is a fundamentally flawed piece of 
legislation that we urge the subcommittee to oppose for the reasons discussed below. 

Lack of Factual Foundation for Charaes 

The premise of the legislation is unfounded and indeed unsubstantiated. The “sue 
and settle” allegations implicit in the bill and reflected in last year’s hearing testimony on 
H.R. 3862 amount to serious charges of intentional wTongdoing — that federal agencies 
and third parties conspire to settle litigation to advance untoward policy and legal 
objectives. 

Yet last year’s testimony on H.R. 1493’s predecessor is devoid of any evidence 
whatsoever of that allegation. For example, majority witness Andrew Grossman of The 
Heritage Foundation asserted in his written testunony tliat “[i]n some cases, these 
[consent] decrees appear to be tlie result of collusion, where an agency shar es the goals of 
tliose suing it and takes advantage of litigation to achieve tliose shared goals.” ’ Nowhere 


^ Hearing on H.R. 3041, (he “Federal Conseni Decree Fairness Act.'' and H.R. 3862, the “‘Sunshine for 
Regulatory- Decrees and Settlements Act '' Before the Suhcomm. on Courts, Commerce and Admin. Law of 
the H. Comm, on the Judiciary^ 1 12^’ Cong. (Feb. 3, 2012) (hearing notice available at 
http://judician . house. gov/licariiigs/Hcarings‘>o202012/hcar_0203012.html) (''Hearing on H.R. 3862''). 

^ H.R. 3862, i i2tli Cong. (2012) available a/ http://\vww.gpo.gov/fdsvs/pkg/BILLS- 
1 12hr3862rh/pdf/BlLLS-l 12hr3862rh.pdf. 

^ Hearing on H.R. 3862 (Testimony of Andrew Grossman, Visiting Legal Fellow, Tlie Heritage 
Foundation available ai 

http://iudiciar5Lhouse.gOv/l1earings/Hearings%2020i2/GTOSsn1an%20020320i2.pdf). See also, e.g. the 
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in his written testimony, however, does Mr. Grossman furnish evidence backing this 
claim; the most he could muster was the weak statement that this “appear[s]” to be the 
case to him. Similarly, no other witnesses or members at the hearing offered proof that 
rose above their subjective interpretation or speculation. Unsubstantiated charges from 
tliose with an anti-regulatoiy political agenda should not form the basis for legislation. 

Similarly, the office of Majority Leader Eric Cantor issued a report entitled “The 
Imperial Presidency”"' tliat leveled tlie serious chaige tliat the cuirent admmistration 
engages in hnproper and possibly unconstitutional collusive litigation practices: 

The Obama Administration regularly relies on “sue-and-settlc” tactics to avoid 
Congressional scmtiny and minunize public participation in the rulemaking 
process, w'hile fast tracking the priorities of environmental groups. In practice, 
groups like the Sierra Club and the Natural Resources Defense Council will sue 
the EP.A for failing to meet a nondiscretionary duty, usually a statutory deadline. 
Rather than fighting the lawsuit, EPA officials - many of whom used to w-ork for 
the very groups that are now suing - will make enormous concessions in a settle- 
ment agreement that requires the agency to take a particular action. These settle- 
ment agreements are the product of closed-door negotiations between tlie EPA and 
environmental groups - states, industry, stakeholders, and the public have no voice 
in the process. Furthermore, tlicse settlement agreements can be legally binding on 
future Administrations, raising serious constitutional concerns. 

The first tiring one notices when reading tliis passage is there is no evidence to support 
tire charges. No facts, no examples, no footnotes. 

The next striking thing is the basic irotry that Majority Leader Cantor is arguing 
that the Executive Branch should defend in court to the bitter end its failure to comply 
with statutory' deadlines set by Congress, since statutory deadlines are overwhelmingly 
the “nondiscretionary duties” at issue in govenrment conserrt decrees and settlements. If 
Congress does not like a statutory deadline, it can change it. If Congress no longer 
supports statutory programs, it may amend them. But statutory deadlines and 
requirements are the law, and Congress surely does not want the Executive Branch to 
violate a duty enacted law. An administration that defied congressionally enacted 
deadlines or other provisions, even when sued to comply with them, would be thumbing 


maioritv report accompanving H.R. 3i62 available at hltp:/y\vw\v.gpo.gov/fdsvs/pkg/CRPT- 
1 12hrpt593/pcie'CRPT-l 121irpt593.pdf 

^ Tire Office of Majority Leader Eric Cantor, The Imperial Presidency: Implications for Economic 
Growlh and Job Creation , at 23 available at http://niajority'lcadcr.gov/tlicinipcrialprcsidcncy/filcsfnic- 
Tmperial-Presidency-Majority^-Le ader-Eric-Cantor%27s-Office.pdf. 


3 



103 


its nose at Congress — intruding on congressional prerogatives — not the other' way 
around. 

Most striking of all is the consistent failure in Majority Leader Cantor’s report and 
elsewhere by critics of agency settlements and consent decrees to identify instances of 
collusion or other impropriety, notwithstanding an entire political narrative developing 
without supportive facts. Critics have not identified settlements tliat dictated particular 
regulatory outcomes by skirting required administrative mlemalcings. Conservative 
authors of editorials, op-eds and blogs have taken up tliis nairative without so much as 
the barest facts to support the charges.” The U.S. Chamber of Commerce recently issued 
an entue report'’ on this subject and was unable to identify any evidence of collusion, 
conspiracy or agencies manipulating settlements or laws to carry out improper exercises 
of authority. My testimony examines the Chamber Report in greater detail below'. 

Shiftinu Aruuments 


Faced with the inability to identify collusion or impropriety and the dilemma this 
represents for their agenda, critics have resorted to shifting their arguments and re- 
defining what the temi “sue-and-settle” means. The Cham her of Commerce report 
provides a particularly stark example of this shell game. 

The Chamber chose a “sue-and-settle” methodology for its report that consists of 
Internet searches identifying all cases in w'hich ERA and an environmental group entered 
into a consent decree or settlement agreement between 2009 and 2012. One cannot help 
noticing the report’s slanted, partisan failure to examine any settlements between ERA 
and industry parties or conservative organizations, or any settlements involving the Bush 
administration, ERA regularly enters into settlements with mdustiy parties, and I provide 
a list of illustrative examples in a footnote to my testimony,^ Had tlie Chamber examined 
settlements prior to 2009, the results would have disclosed tliat tlie Bush adminishation 


^ See, e.g. , Op-Ed., EPA 's back-room 'sue and settle ' deals require reform, WASH. EXAMINER, May 25, 
2013 available at littp:/Avasliingtoncxamincr.coiti/cpas-back-room-suc-and-scttlc-dcals-rcquirc- 
refonn/article/2530505 & Op-Ed., No more back-room deals between bureaucrats and liberal activists, 
Wash. Examiner May 27, 2013, available http://\vashingtonexaiiiiner.com/national-editorial-no- 
morc-back-room-dcals-bctwccn-burcaucrats-and-libcral-activists/articlc/2530584 (last visited May 31, 
2013) (“Washington E.xaniincr Op Eds”). 

U.S. Chamber of Commerce, Sue and Settle: Regulating Behind Closed Doors, May' 2013 available at 
http;//\\'vvvv.iischamber.com/sites/default/files/reports/SUEANDSETTLEREPORT-Final.pdf (“Chamber 
Report”). 

’ See infra n. 37. 
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entered into settlements and consent decrees with environmental groups, industry, states 
and other organizations just like the present administration. 

Most striking of all is that by merely compiling EPA settlements (with just 
enviromnental groups, imder just this administration), the report’s methodology* quietly 
dispenses with any need for proof of collusion or impropriety in consent decrees or 
settlement agreements. The Chamber camiot remotely back up the charge that collusion 
was involved in all of these settlements, or even in any of them, so die report does not 
even try. 

It is not surprising diat die Chamber’s methodology^ found instances of settlements 
with EPA, since settlements are a common and long-accepted foiin of resolving litigation 
over clear legal violations under any administration. But the Chamber Report then 
proceeds to assert that these unremarkable facts are evidence of the collusion imagined 
by critics. As such, the Chamber Report redefines and significantly expands die already 
politically' loaded sue-and-settle allegation to encompass settlements generally, precisely 
because there is no evidence of collusion. 

The Chamber continues this argument-shifting tactic elsewhere in its report. The 
report reveals that one of the Chamber’s grievances concerns not just settlements (lacking 
any evidence of impropriety), but even dte basic legal rights of citizens (and coiporations 
and states, among others) under various federal law's to hold government accountable 
when it breaks die law: “In the final analysis. Congress is also to blame .... Most of the 
sue and settle lawsuits were filed as citizen suits authorized mider the various 
enviromnental stadites.”"^ 

These citizen suit authorities are one of the longest-standing and proudest featiues 
of modem administrative laws. Courts have recognized die importance of these suits, 
noting that they represent a “deliberate choice by Congress to widen citizen access to the 
courts, as a supplemental and effective assurance that [environmental laws] would be 
implemented and enforced. 


^ Chamber Report at 46-49, 

“ Id. at 8. 

*° Nalural Res. Def. Council v. Train. .610 F.2d 692, 700 ( 1974); See also Alyeska Pipeline Service Co. v. 
Wilderness Society’, 421 U.S. 240, 263 (1976) (“Congress has opted to rely heavily on private 
enforcement to implement public policy’’); Pennsytvanio v. Delaware Valley Citizens ’ Council lor Clean 
Air, 48.3 U.S. 711, 737 (1987) (Blackmun, J., dissenting) (noting reasonable fees provisions of 
enviromnental laws “to encourage the enforcement of Icdcral law tlirough lawsuits filed by private 
persons”). 
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The Chamber is taking aim not at collusion, for which it lacks any proof, but 
instead at this “deliberate choice by Congress.” The Chamber is directly targeting the 
legal rights of citizens to hold government accountable by enforcing mandatoiy statutory 
duties that agencies have unlawfully delayed or entirely failed to execute. The reason for 
tliis targeting is plain. The Chamber dislikes die rights tliat Congress has confened upon 
Americans to protect themselves against health and environmental hazards when the 
government fails in its obligations to do so. The Chamber so dislikes these citizens’ lights 
because the result may mean that agencies are required to enforce the law, making some 
of tlie Chamber’s members comply with health, safety' and environmental standards. 

Nondiscretionaiv Statutory Duties 

Consent decrees between federal agencies like EPA and plaintiffs are most 
commonly lodged in federal district courts to address an agency’s failure to perform a 
nondiscretionary (or mandatory) statutory duty under federal law. These nondiscretionary 
duties most frequently concern failure to meet one or more plain statutory deadlines.” 

The Republican co-sponsors of the companion Senate bill, S. 714, recognize the 
nature of these legal obligations. They have noted that the settlement agreements and 
consent decrees targeted by their legislation “[t]ypically” arise in cases where “tire 
defendarrt agency has failed to meet a mandatory statutory deadlirre for a rrew regulation 
or is alleged to have rrmeasoirably delayed discretionary actiorr.”'^ Irr my experierrce, 
consent decrees with federal agencies overwhelmingly corrcern norrdiscretionary statutory 
duties like legal deadlines, arrd settlements are entered iirto far less often for umeasorrably 
delayed discretiorrary actions. Indeed, caselaw tells us that agerrcies like EPA routmely 
litigate umeasonable delay lawsuits rather than settling them, sometime winning such 
cases, sometimes losing them.”’ 


" See, e.g., American Lung Associalion el al. v. US. EPA, No. 1 : 12-cv-0024.C at 2 (D. D.C. Sept. 4, 
2012) (consent decree in a "suitU against EPA alleging tliattlic Agency has failed to pcifonn a 
nondiscretionaiy duty required by the Clean Air Act”) (“PM 2 ..i Consent Decree”) available at 
http://s\\ itcliboard.nrdc.org/blogs/j\valke/PM2. 5%20consent%20decree.pdf; American Nurses Assoc, el 
al. V. Johnson,No. l:08-cv-02198 (D. D.C. Dec. 1 8, 2008) (consent decree requiring action by EPA to 
issue final regulations relating to toxic air pollution from power plants). 

Press Release, Senator Chuck Grassley. “Regulatory' Reform Initiative Seeks Sunshine, Accountability, 
and Pro-Jobs Enviromrrent,” April 1 1, 2013 

http://vvww .grassley. senate .gov/ncvvs/Articlc.cfm?RcndcrForPrint=l&customcl_dataPagcID_l. 302=4 .34.3 
8 (“Senator Grassley Press Release”). 

'' See, e.g., Wile/Earth Guardians etal. v. US EPA, No. 1 1-02064 (D. D.C. Nov. 17, 2011) (Defendant 
EPA currently litigating case brought by WildEarth Guardian, Sierra Club, Eartlijusticc relating to air 
pollution from coal mines); In re Natural Resources Defense Council, 645 F.3d 400 (D.C. Cir. 2011) 
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There is a misconception that settlements to resolve agency failures to meet 
statutory deadlines pressure agencies to act hastily and sloppily. This is an unfounded 
concern. First and most obviously, agencies only consent to decrees and agree to 
settlements when the agency believes in good faith that it can meet the specified 
deadlines. Presenting settlements and decrees to judges for approval means an agency is 
making a representation to the court that it can satisfy the terms of the document. As with 
tile absence of any proof of collusion, I have seen no evidence that agencies agreeing to 
deadlines in settlements are acting in bad faith or makmg misrepresentations to courts. 

Second, settlement agreements and consent decrees also contain standard language 
allowing the parties to modify the agreements with mutual consent and comt approval, or 
even for the agency to modify the agreement over the plaintiffs’ objection if the court 
approves the modification.*'* In my experience, if the agency determines that it needs 
more time then deadlines in these agreements are extended.*” 

Finally, EPA has addressed this issue directly and corrected the misunderstanding 
that settlement deadlines pressure agencies. Republican Senators recently submitted 
questions to EPA Administrator nominee Gina McCarthy and asked whether “deadlines 
m settlements sometimes put exheme pressme on the EPA to act."'*’ To the conttary, 

EPA responded: “Where EPA settles a mandatory duty lawsuit based on the Agency’s 
failure to meet a statutoiy rulemaking deadline, tlie settlement agreement or consent 
decree acts to relieve pressure on EPA resulting from missed stamtory deadlines by 
establishmg extended time periods for agency action.” 


(NRDC case in which FDA litigated, and won, case regarding regulation ofbisphenol A); Chicago Ass'n 
of Commerce and Industry V. U.S. EPA.%Ti¥ li 1025 (7th Cir. 1989) (EPA litigated and won case 
regarding unreasonable delay on municipal waste agency application for sewage removal credits). 

*'* See, e.g., PM 2 ! Consent Decree, at 4, f 6 (“The Parties may extend tlic deadline established in 
Paragraph 3 by w'ritten stipulation executed by counsel tor all Parties and filed with the Court on or before 
the date of that deadline: such extension shall take effect immediately upon filing tlie stipulation. In 
addition, EPA reserves tlie right to file witli the Court a motion seeking to modify any deadline or other 
obligation imposed on EPA by Paragraphs 3, 4, 5 or 14. EPA shall give Plaintiffs at least five business 
days' whtten notice before filing such a motion. Plaintiffs reserv'e their rights to oppose any such motion 
on any applicable grounds.”) available at 

http://switchboard.nrdc.org/blogs/jwalkc/PM2.5%20conscnt%20dccrcc.pdf 

' * Agencies may detennine more time is needed due to unforeseen circumstances or last-minute emnehes, 
often leading to relative^ short extensions, American Nurses Assoc, etal v. Johnson, supra n. 

1 1 (consent decree modified on Oct. 24, 201 1, to allow final standards no later titan Dec. 16, 2011). 

"" Senator Vittcr, Questions for die Record, Gina McCarthy Confirmation Hearing, Environment and 
Public Works Committee, May 6, 2013, at p. 23 available at 

http://w'ww'.epw'. senate. gov/public/index.cfm?FuseAction-Files.'View'&FileStore_id-9al465d3- 1490- 
4788-95d0-7dl78b3dc320 (“Senator Vittcr Questions”). 

” Id. (emphasis added). 


7 




107 


Benefits of Enforcing Laws to Protect Health. Safety and the EnviroriTnent 

The statutory safeguards that federal agencies are bound to enforce with 
nondiscretionary duties and statutory deadlines exist to protect Americans’ health, safety, 
natmal enviromnent, food supply, medication and other consumer products, and financial 
and investor interests. Let me list just two examples of the myriad ways that enforcing 
statutory deadlines tlirougli citizen suits have benefitted Americans: 

• Enforcing the statutory deadline for long-overdue mercury and air toxics standards 
for power plants, which resulted in EPA adopting safeguards projected to avoid, 
every year: 

o Up to 1 1,000 premature deaths; 
o 2,800 incidents of chronic bronchitis; 
o 4,700 heart attacks; 
o 130,000 asthma attacks; 
o 5,700 hospital and ER visits; and 
o 3,200,000 restricted activity days.”* 

• Enforcing the statutory deadline for overdue clean air health standards for soot 
pollution (fine particles or PM 2 . 5 ), which resulted in EPA adopting safeguards 
projected to avoid, every year: 

o Up to 1 ,500 premature deaths; 
o Up to 800 heart attacks; 

o Up to 250,000 astluna attacks among children; and 
o Up to 570,000 restrict activity or lost work days.'** 

Anti-Enforcement Aaenda 

H.R. 1493 subverts the power of the judiciary as well as the obligation of the 
executive branch to enforce congressional enactments, as a means of skewing outcomes. 
It is quite revealing that the complaints at last year’s Subcommittee hearing on H.R. 3862 
were more about opposition to the underlying statutory mandates than to the vehicles for 


'* U.S. EPA, Fact Sheet: Mercur; and Air Toxics Standards: Benefits and Costs of Cleaning Up Toxic Air 
Pollution fiom Power Plants, available at http://ww\v.epa.gov/mats/pdfs/201 1 1221MATSimpactsfs.pdf. 

U.S. EPA, Regulatort' Impact Analysis for the Final Revisions to tire National Ambient Air Quality 
Standards for Particulate Matter, available at http://www.cpa.gov/ttn/ccas/rcgdata/RIAs/finalria.pdf, at 3- 
68 (Table 5-18). 
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enforcing those mandates. This opposition to the enforcement of mandatory statutory 
duties and substantive legal safeguards courses through the Chamber Report.^” 

H.R. 1493 creates the unprecedented legal opportunity- for third party 
“inteivenors” to obstruct settlement talks and prolong illegal, harmful actions when 
federal agencies are sued for violating federal laws. Specifically, the bill mandates that 
non-party interr-enors be given the right to participate in federal agency settlement 
discussions. See Sec. 3(b) and (c). The bill then mandates that all settlement discussions 
be conducted only pmsuant to tirne-consmning and open-ended mediation programs 
administration by the federal courts. (The bill carefully avoids placing any time limits on 
tliis mediation mandate.) See Sec. 3(c). This luiprecedented elimination of infonnal 
settlement opportunities and the speedier resolution of lawsuits, provides interveners with 
legally rejected^* and heretofore unheard of opportunities to disrupt and obstruct the 
settlement of lawsuits that the government believes should not be defended in court. 

This extreme approach would give industry intervenors the right to participate in 
and prolong settlement discussions to argue that agencies like the EPA have not broken 
the law — even when agencies admit that they have, and when it is inescapable that they 
have. These industiy intervenors would be granted the opportmiity^ to oppose mlemakmgs 
and schedules to remedy the legal violations, over the objections of in jured plaintiffs, 
even when tlie agency is willing to follow the law and conect its illegal behavior. I 
discuss this feature of the bill more extensively in the section-by-section bill analysis on 
pages 20-24. 

By targeting citizen suits, settlements, and longstanding judicial processes and 
caselaw, H.R. 1493 absolutely would make it harder to ensure that the federal 
govermnent does not break the law or faces required legal remedies when it does. 

Notably, the bill includes no measures to ensure that the federal govermnent does not 
break the law or that it faces the appropriate consequences when it does. Instead, the bill 
is a one-way ratchet weakening law enforcement. 


See generally Chamber Report; Senator Grassley Press Release, supra n. 12: Senator Vitter Questions 
supra n. 16; Washington Examiner Op-Eds, supra n. 5. 

On pages 16-17 of this testimony, I discuss a Supreme Court decision tliat would be overturned by tliis 
aspect of the legislation. That decision declared that ”[i]t has never been supposed tliat one paitv- — 
whether an original partv-, a party tliat was joined later, or an interk^enor could preclude other parties from 
settling tlieir own disputes and thereby withdrawing from litigation,'’ Local Number 93 v, City of 
Cleveland, 478 U.S. 501 , 528-29 (1 986). 
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Disruption of Judicial Processes 


The bill also creates new procedural obstacles to resolving litigation early in the 
process, wasting the time and resources of litigants and the courts and conflicting directly 
with the expressly stated and longstanding policy of the federal judiciary. The advisory 
committee notes to Federal Rule of Evidence 408 specifically invoke “the public policy 
favoring the compromise and settlement of disputes.”^^ 

Above all, H.R. 1493 ignores the role of the judiciary in resolving disputes by 
ignoring the reason that many of these consent decrees occur in the first place. In drafting 
legislation. Congress sets deadlines and priorities when it directs agencies to undertake 
certain rulemakings. When these deadlines are missed, it is the proper role of the 
judiciary to ensme that laws, as wiitten by Congress and signed into law by the president, 
are properly enforced.^^ The proper role of tlie judiciaiy is to enforce tlie statutoiy 
deadlines set and written into law by Congress ratlier than further impede the agency 
from meeting these deadlines. Preventing the judiciary from enforcing statutory deadlines 
is not an appropriate way to alter the regulatory system, and would gradually turn 
regulatory statutes into dead letters. 

This bill, and the majority witnesses' prior testimony, would have one believe that 
these radical shifts in the balance of power are costless and serve only to increase 
transparency in agency decision-making. This could not be further from the truth. This 
legislation creates a judiciary that is required to obstruct settlement agreements and 
consent decrees, increasing transaction costs for all parties and the courts. This would 
mean less efficiency, flexibility and timely enforcement of the law. Costly and protracted 
litigation would mean that agency wrongs — violations of congressional mandates, mind 
you — would take even longer to be rectified. 


See Fed. R. Evid. 408 advisory committee's note available at http ://\svs'\v.law. Cornell 
.edu/mles/fre/mle 408. 

Hearing on HR. 3862, supra n. 1 (Statement of David Shoeiibrod, Visiting Scholar, American 
Enterprise Institute) available al 

http://judiciary . house. gov/liearings/Hearings%202012/Schoenbrod%20020320i2. pdf; See also Richard J. 
Lazams, The Tragedy of Distrust in the Implementation of Federal Environmental Zaw, 54 Law & 
Contemporary Problems 311, 323 (1991) (showing that EPA meets only a small percentage of 
statutory- deadlines). 
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Existing Safeguards and Public Participation Opportunities 


H.R. 1493 ignores the legal mechanisms already in place to ensure transparency, 
public participation, and an agency’s maintenance of its discretionary powers and legal 
responsibilities. Notably, the witnesses for the majority at last year’s hearing on H.R. 
3862 praise these existing mechanisms at length in their testimony. At last year’s hearing, 
Mr. Grossman lauded the so-called “Meese Policy” as an exemplary non-partisan 
approach that recognizes the appropriate place for the Executive Branch of govenunent, 
yet he failed to acknowledge current practices that limit what tlie federal govenunent can 
agree to when it enters into consent decrees or settlements regarding discretionary 
duties.^"' 


Roger Maitella, another witness^^ for the majority at tire H.R. 3862 hearing, also 
praises cmrent administrative processes, identifying “every significant admirristrative law 
initiative” as having “three inexorable cornporrents: the agency’s proposed rnle, the final 
rule, and the litigation by the loser in the rulemaking.”^* Moreover, Mr. Martella does not 
think “we can or should endeavor to charrge those components.”^’ As Mr. Martella 
highlights, in the rulemaking context arr agency may not evade or subvert required notice 
and comment rulemaking procedures through a consent decree or settlement. 

Notably, no witness at last year’s hearing for H.R. 3862 identified rules that 
followed settlements with agencies and did not go through public notice and comment 
under the Administrative Procedure Act before taking effect. For today’s hearing, the 
witnesses should be asked whether they can identify any such examples of rules that 
skirted required APA procedures and, if so, whether those actions escaped judicial 
review, 

American Nurses Association v. Jackson, a case cited by both Mr. Grossman in his 
testimony on H.R, 3862 last year and in tlie Chamber Report, provides a perfect example 
of tliese procedmes. I feel compelled to address tliis case at some length to rebut the 

Memorandum from Edwin Meese III, Attorney General, to All Assistant Attorneys General and All 
United States Attorneys (Mat. 1.3. 1986); See also Memorandum from Randolph D. Moss, Acting 
Assistant Attorney General Office of Legal Counsel, for Raymond C. Fisher, Associate Attorney General 
(June 15, 1999) available at http://www.justice,gov/olc/consent decrees2.hm; 28 C.F.R. Subpt. Y (2012). 

Hearing on H.R. 3862, supra n. 1 (Statement of Roger R. Martella, Jr., Sidlcy Austin LLP, “Addressing 
Off Ramp Settlements: How Legislation Can Ensure Transparency , Public Participation, and Judicial 
Review in Rulemaking Activityy”) available at 

http;//judiciaryrhouse.gov/liearings/Heaiings%202012/Martella%2002032012.pdf. 

Id. at 1 . 

Id. 
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Chamber’s and Mr. Grossman’s unfounded charges since NRDC was a plaintiff in that 
lawsuit. Tn that case, the EPA merely agreed to propose standards by a certain date and to 
finalize standards by a later date. No particular outcomes or substantive positions were 
mandated by the consent decree. The agency provided a formal comment period of 90 
days on tlie proposed standards, but made the proposal publicly available for nearly 140 
days before that comment period closed. And the consent decree was open to being 
modified jointly by the pat ties or unilaterally by tire agency (with court approval), a 
common feature of agency consent decrees.^* Further, section 1 13(g) of the Clean Air 
Act requires that the agency take public comment on consent decrees, providing yet 
another opportunity for public input.^^ 

Moreover, what Mr. Grossman and the Chamber fail to note is that the clean air 
standards at issue in the consent decree already were over a decade overdue based on 
deadlines for action that Congress itself had set when amending the Clean Air Act in 
1 990. EPA had violated a nondiscretionary duty to issue these standards by a statutory 
deadline, the agency acknowledged that it had missed this statutory deadline, and the 
court would not have approved the consent decree had the court not agreed that EPA had 
violated a nondiscretionary statutory duty.^” Mr. Grossman’s testimony leveled 
complaints at the EPA mercury and air toxics standards, but these are all the same issues 
tliat iiidushy raised duiing the comment period and are cmrently raising in couit to 
challenge the final standards. This proves the pomt, echoed in Mr. Martella’s statement, 
tliat existing administrative and judicial processes provide opportmiities for public 
participation and the full exercise of legal rights, witliout the need for misconceived 
legislation like H.R. 1493. 

Mr. Grossman represented groups opposed to the American Nurses Associalion 
consent decree and misuipiisingly he repeated tliat opposition in last year’s testimony; 
but at bottom his disagreement is over the substance of the Clean Air Act’s standards, not 
any procedutal failings. The requirement to issue the standards originated with Congress 
(author of the 1990 Clean Air Act amendments) and was simply enforced by citizens and 
the courts. 


See supra n. 1 i . 

Clean Air Act section li3(g),42 U.S.C. §7413(g) (2013). 

Shortly before promulgation of the final regulations at issue in tire consent decree, industrr intervenors 
sought to interfere with the deeree and unilaterally alter its tcmis to delay diosc regulations by a year. The 
court rejected tliat Industry motion. When tlie industry' inten'enors sought to re-file an essentially Identical 
motion a short while later, Mr. Grossman filed a brief supporting tire industry' inten'enors. The court did 
not even bother to rule on that repetitive motion, making clear it was no more meritorious than the first 
one. 
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Some members of Congress opposed the mercury and air toxics standards in the 
1 1 2* Congress, but several House bills to void these standards did not become law'” and 
a Congressional Review Act resolution of disapproval aimed at the standards failed in the 
Senate.'” Harmful legislation like H.R. 1493 should not be used to obstruct enforcement 
of laws that Congress chooses not to amend or repeal tluough regular legislative 
amendments. 

ERA Settlements with Industry Parties 

It is instructive to examine some of the many settlement agreements that EPA 
enters into with corporations or industry trade associatiorrs, because these settlements 
confound the sue-and-settle mythology and undermine the basis for H.R. 1493. What one 
finds in the creation and content of some of these settlements with industry is strikingly 
similar to settlement agreements with non-industry parties. 

First, EPA concludes that it makes more sense to settle a lawsuit brought by 
industry rather than litigate the case, after the agency weighs the defensibility of its legal 
stance, the expenditure of resources, and the certainty provided by settling. Second, EPA 
enters into private discussions with the industry plaintiffs to craft a settlement agreement. 
(Wlren parties to an EPA lawsuit are public health groups, industry ci'itics hypocritically 
and pejoratively dub these talks “back-room negotiations.”)'’ These private settlement 
talks do not include intervenors or non-industry parties. 

Third, EPA frequently agrees to deadlines to propose and finalize ruleinakmgs 
(just like m settlements with non-industry parties).'” EPA commits to schedules that it 
can represent to the court the agency will satisfy. The settlements contain standard 
language allowmg EPA to seek extensions in these deadlmes, with mutual consent of tire 
parties or via unilateral agency motion if the court approves the extension.'^ 

Fourth, EPA then often agrees to take comment in future proposed rulemakings on 
specific measures included as terms in the industry settlements.'* One actually observes 


Traiispaxcncv in Regulatory ,4iialvsis of tmpacts to the Nation. H.R. 2401, 1 12tli Cong. (2012). 

S.J. Res. 37,'l 12th Cong. (2012).' 

See, e.g. , U.S. Chamber of Commerce, Siw and Settle: Re^dating Behind Closed Doors. 

See, e.g.. infra ii. 37. 

See, e.g., EnerNOC. Inc. v. U.S. EPA., 2013 WL 6.353 13 (D.C. Cir. Feb. 6, 2013) (Obama EPA 
settlement agreement described wfra n. 37 modified twice); Engine Mfrs. Ass 'n v. U.S. EPA, 2006 WL 
1825298 (D.C. Cir. June 16, 2006) (1^3; " The parties may extend tlie dates set forth in Paragraphs 1 and 2, 
or otlicrwisc modify this Agrccmcnf ’). 

^'\See, e.g., Am. Petroleum Inst. v. U.S. No. 95-1098 (D.C. Cir. Feb. 9, 1995)h/ran. 37. 


13 




113 


this practice more in EPA settlements with industry than in settlements with public health 
groups.’^ The reason is that industry litigants often have very specific regulatory 
approaches or test methods that they want EPA to present for comment in proposed 
rulemakings. This practice inches closer to the line that critics charge (erroneously) that 
EPA crosses in settlements with public health groups: coimnitting to substantive 
regulatory outcomes in settlement agreements. But in these industry settlements just as in 
tliose with public health groups, EPA does not cross that line: agreeing to take comment 
on a very specific proposed regulatory outcome “substantially similar” to the terms in a 
settlement agreement still preserves the EPA Administiator’s discretion to reach different 
decisions in final rules. And it still preserves the rights of the public to comment on and 
oppose tile proposal reflecting that industiy-prefeired outcome. 

Fifth, as discussed above, the subsequent proposed and final rulemakings satisfy 
all procedural requirements under the APA and the pertinent organic statutes — just as 
with rulemakings following settlements with health and environmental organizations. 

There is nothing improper about this sequence of events. EPA and the industry 
plaintiffs are using long-accepted and even favored judicial tools. Industry is resorting to 
lawsuits mider statutory citizen suit authorities and reaching private settlements with a 
federal agency to vindicate the industry plaintiff s legal interests. The settlements do not 
include inteivenors. But they do not hann non-parties because the agency is not limiting 
its legal discretion, it is not committing to substantive outcomes, and the agency is not 
bypassing procedmal requirements for public participation in irdemaltiiigs. 

Chamber of Commerce Report 

The Chamber Report takes aim at die Obama administration and accuses federal 
agencies of engaging in collusive litigation practices with public interest groups (a 
practice they disparage as “sue-and-settle” litigation). As discussed above, the very' 
methodology of the Chamber report reveals its misleading nature because it merely 


e.g.. Am. Petroleum Insi. v. U.S. EPA. No. 95-1098 (D.C. Cir. Feb. 9, 1995) (Clinton EPA 
settlement agreement witli American Petroleum Institute agreeing to propose and take comment on 
amendment to certain federal regulations); Engine Mfrs. Ass 'n v. U..S. EPA. 2006 WL 1825298 (D C. Cir. 
Jime 16, 2006) (Bush EPA settlement agreement with a number of industw groups to propose, and one 
year later finalize, standards relating to heavy duty diesel engines);; Wisconsin Builders As, toe. v. U.S. 
EPA, No. 09-41 13 (7tli Cir, Dec. 28, 2009) (Obama EPA settlement agreement with industry groups 
requiring proposed final rule, comment period, and final nile); EnerNOC, Inc. v. U.S. EPA.. 2013 WL 
655313 (D.C. Cir. Feb. 6, 2013) (Obama EPA settlement agteement requiring proposed and final 
rulemakings by certain dates). 
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compiles settlements with one type of private party' whose views the Chamber does not 
share. 


Early on, the report authors slip and reveal one of the secrets behind the 
Chamber’s political enterprise. The Chamber confesses that its “major concern” is tliat 
agency settlements with private parties “will spread to other complex statutes that have 
statulority imposed dates for issuing regulations.”’* 

This tells us tliat tlie Chamber knows what’s really going on and why it is 
resorting to misrepresentation tluoughout its report. Namely, the Chamber understands 
tliat tlie agencies it excoriates are entering into settlements and consent decrees to cany 
out statutorily required obligations for which the agencies lack discretion. 

Here are some of tlie core falsehoods in the Chamber Report. 

Chamber Fiction: “Perhaps the most significant impact of these sue and settle 
agreements is that by freely giving away its discretion m order to satisfy private parties, 
an agency uses congressionally appropriated funds to achieve the demands of private 

,,30 

parties. 

Facts: The legal obligations in these agreements involve nondiscretionary' duties 
written into laws passed by Congress. .Agencies lack discretion as a matter of law to 
ignore or contravene these mandatory statutory' duties. Most of these obligations concern 
statutory' deadlines. For example, tlie Clean .'\tr .Act requires’'” EPA to review national air 
quality standards eveiy five years. The Chamber Report does not begin to explain where 
ERA enjoys discretion to miss this deadline, even though die report lists this as a prune 
example where EPA has discretion to do something other than what the law says.'" 

Indeed, the Clean Air Act spells out in unmistakable language the basis for citizen 
suit lawsuits against the goveinment: lawsuits in federal district comt are permitted only 
when the act or duty' to be performed by the EPA Administrator is “not discretionary.”'^ 
The report’s misrepresentation of riondiscrelionary statutory duties for agencies ends up 
confirming the Chamber’s agenda to prolong government violations of statutory health 
and safety' obligations. 


Chamber Report, at 7 (emphasis added). 

Clean Air Act section 109, 42 U.S.C. §7409 (2013) available af 
http;//\\'\vw. law. comell.edu/uscode /text/42/7409. 

Chamber Report, at 43 . 

■'* Clean Air Act section 304(a), 42 U.S.C. §7604(a) (2013) available ai 
http://\\ww'. law. comell.edu/uscode/text/42/7604. 
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Take a recent EPA consent decree relating to soot pollution (fine particulate) 
standards'*^ from the Chamber’s hit list.'*'' EPA agreed to a date to finalize its review of air 
quality standards for soot pollution, after the agency missed the mandatory 5-year 
deadline. The decree contains the following language — typically included in similar 
decrees — that suggests tliat tlie Chamber iniglit not even be reading the settlements it 
condemns for allegedly stripping agencies of legally preserv'ed discretion: 

Nothuig in this Consent Decree shall be construed to limit, expand, or otherwise 
modify the discretion accorded to EPA by the Clean Air Act or by general 
principles of administrative law, mcluding the discretion to alter, amend or revise 
any final action EPA takes [relating to soot standards], except tire deadline 
specified therem. EPA’s obligation to [revise soot standards] by the times 
specified therein does not constitute a limitation, expansion or other modification 
of EPA’s discretion vvitliin the meaning of this paragraph. 

Amazingly, the Chamber report highlights this consent decree as one in which EPA is 
denied discretion and rule outcomes are dictated.’’*’ This is demonstr ably wrong. 

Chamber Fiction: “The practice of agencies entering into voluntary agreements 
with private parties to issue specific rulemaking requirements also severely undercuts 
agency compliance with the Adinmrstrative Procedure Act . . . 

Facts: The Chamber does not begm to show tliat the entry of a settlement 
agreement or consent decree violated administrative laws in tire report’s catalogue of 
examined cases.'” Nor does the report back its charge that tire agreements in tliese cases 
committed agencies to adopt specific inlemaking requirements tliat violated 
administrative laws, The report resorts to mere assertions again and again beeause the 
Chamber knows (or should know) that its claims are legally tmsupported. 

The Chamber Report proposes to “fix” these problems tlirough promoting 
legislation such as El.R. 1493. However, the “Sunshine for Regulatory Decrees and 
Settlements Act of 2013” is a dangerous piece of legislation. In addition to obstructing 
enforcement of safeguards, flouting traditional concepts of separation of powers and 
limiting the role of the judiciary, the proposed legislation casually overturns controlling 


PM. 5 Consent Decree, available al http://switchboard.nrdc. org/blogs/j\valkc/PM2..i consent dccrcc.pdf. 
’’’’ Chamber Report, at 43 . 

■*’ /(/. at 19. 

Id ate. 

■" Id. at 30-42. 
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Supreme Court precedent. In Local Number 93 v. City of Cleveland, 478 U.S. 501, 528- 
29 (1986), the Court stated that: 

Tt has never been supposed that one party - whether an original party, a party that 
was joined later, or an intervenor - could preclude other parties from settling their 
own disputes and thereby withdrawing from litigation. Thus, while an intert'enor 
is enritled to present evidence and have its objections heard at tlie hearings on 
whetlier to approve a consent decree, it does not have power to block the decree 
merely by withholding its consent. 

The Chamber dislikes tliis established legal miderstanding because it prevents 
uidustiy inteivenors firom obstmchng agency decisions to follow statutoiy obligations 
that some of the Chamber’s member corporations might wish to remain unenforced. 

So let’s review the list of villains in the Chamber Report: 

• Congress is to blame for its nerve in giving citizens the right to hold government 
accountable when federal agencies break laws: “In tlie final analysis. Congress is 
also to blame . . . Most of the sue and settle lawsuits were filed as citizen suits 
authorized under tlie vai ious environmental statutes.’"** 

• The courts are to blame for “rubber stamping’’ agency agreements that remedy 
govermnent agencies’ law-breaking. The Chamber even charges that “generally it 
does not matter to courts if the decree or agreement is not required or authorized 
by statute.”'*® This is a very serious charge, made all the more outrageous by the 
Chamber’s absolute failure to substantiate it. The report identifies no instances of 
courts approving consent decrees or agreements requiring agencies to undertake 
actions contrary to statutes. 

• And finally, of course, citizens and public health groups are to blame for having 
the iieive to hold govcniment accomitable. enforcing laws passed by Congress 
using means long authorized by Congress. 

One will have anticipated this by now, but who remains blameless? The Chamber 
and its member coiqiorations. They are only demanding the right to obsh uct enforcement 
of laws on the books. They are only seeking to allow harmful levels of pollution and 
financial abuses to continue because they don’t like the laws that curtail these harms. The 
Chamber and its member corporations are happy to vindicate their legal interests by 
entering into settlements with federal agencies. 


Chamber Report at 8. 
* Id. at 4. 


17 



117 


In the final analysis, the Chamber of Commerce report ends up being a thinly 
veiled attempt to promote a political agenda to obstruct enforcement of legal safeguards 
that protect Americans against harmful corporate activities. 

EPA Consent Decree Coneeming Air Toxics Standai’ds for Brick Manufacturers 


One of the majority’s witnesses for today’s hearing, Mr. Allen Puckett, is 
President and CEO of tlie company Columbus Brick Co. Colmnbus Brick submitted 
comments opposing an EPA consent decree addressing Clean Air Act air toxics standards 
for “brick and stinctmal clay products manufacturing facilities”. It is instinctive to review 
tile facts associated with this consent decree to understand how the public is banned by 
tile failme to enforce the law (or worse), and to examine how consent decrees begin to 
remedy those harms, albeit belatedly. As I will show, the actual facts associated with this 
consent decree don’t even fit the story line of “sue-and-settle” collusion. 

The Clean Air Act required EPA to adopt standards reducing toxic air pollution, 
including carcinogens like arsenic and chromium, from the brick manufacturing industry' 
no later than November 15, 2000.'® EPA did not gel around to issuing those standards 
until 2003. In 2007, the D.C. Circuit Court of Appeals vacated those standards for being 
unlawfully weak and unprotective and remanded the rulemaking to EPA for further 
proceedings,^' 

In unusually pointed language, the judges rebuked EPA for defying the court’s 
legal precedents by relying upon the same deregulatory' legal arguments in the brick case 
that the court had already rejected repeatedly.'’^ The industry should not have been 
surprised by this decision, given previous court rulings on the same dispositive legal 
issue. 


As a result of the prior administration’s unlaw'ful actions, and the vacatur of the 
standards, tliere cuneutly are no federal air toxics standards in place for brick 
manufacturers. The industry is iii tlie 13''' year past the time tliat Congress expected toxic 
pollution from these industrial facilities to be covered by Clean Air Act standards. 


■™ 42U.S.C. §7412(e). 

" Sierra Club y. EPA, 479 F.3d 87,i (D.C.Cir. 2007). 

Id at 884 (“If tlic Environmental Protection Agency disagrees with tlie Clean Air Act's requirements 
for setting emissions standards, it should take its concerns to Congress. If EPA disagrees with this court's 
interpretation of the Clean Air Act. it should seek rehearing en banc or file a petition for a writ of 
certiorari. In tlic meantime, it must obey the Clean Air Act as written by Congress and interpreted by tliis 
court.’') 
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In 2008, when EPA had not so much as proposed brick toxic standards that were 
by then eight years overdue, the Sierra Club filed a lawsuit over EPA’s failure to perform 
a non discretion ary statutory duty and promulgate standards by the required 2000 
deadline.^’ EPA then moved to dismiss the Sierra Club’s lawsuit, with the agency having 
tile chutzpali to argue that the plaintiffs lawsuit was too late and the case should be 
dismissed under the federal statute of limitations. The court denied the EPA motion. Only 
after tliat comt mling — leaving EPA witli no defense to its faihne to meet the 
nondiscretionary statutory deadline — did the agency then agree to enter into settlement 
discussions with the plaintiffs. This is hardly an example of “sue-and-settle” collusion. 

EPA published tlie consent decree for public comment in accordance with tlie 
Clean Air Act. Cohunbus Brick opposed tlie consent decree and mged that the schedule 
for issuing tlie long overdue standards be delayed fintlier.^ The company’s primaiy 
argument was that “there is not enough time for EPA to develop health-based standards, 
which allow EPA to tailor the level of the standard so that it protects health without 
imposing unnecessarily stringent standards.”^* 

As a clean-air attorney working on air toxic standards for over 15 years, allow me 
to translate what a "health-based standard" is. It is an exemption from the law’s rigorous 
technology-based air toxics standards to which all other indush ies are subject. EPA has 
never adopted such an exemption for the toxic pollution emihed by brick manufacturers, 
for tlie simple reason tliat neither tlie law nor science justifies such exemption. Notably, 
not even the Bush administration adopted this exemption for brick standards that were 
vacated in 2007. At any rate, EPA has had at least six years since 2007 to develop such 
an exemption if it cared to, and the agency has given no sign that it believes such an 
exemption is wairanted.^'’ 

This industry-specific, situational desire for an exemption is inijustified inider the 
Clean Air Act on multiple gromids. But it is a far ciy from providing any justification for 
tlie hamiful legislation that is the subject of today’s hearing. The biick manufacturing 
industry has been effectively exempt from the rigorous safeguards required by the Clean 


” Sierra Club v. U.S. EPA, No. l:08-cv-00424-RWR (D. D.C. Mar. 1 1, 2008) (Consent Decree entered 
on April 18,2013). 

Letter from Alan Puckett III, Columbus Bnck Company, to EPA Docket Center (Jan. 7. 2012). 

“ While tlie name “hcaltli-bascd standard” may sound laudator;' and desirable, it is in fact an c,ycmption 
from the law's more rigorous standards; Congress intended the so-called "health-based standard” onl>' for 
hazardous air pollutants with health thresholds below which no harms are known or believed to occur. 

Tlic hazardous air pollutants that brick manufacturers want to exempt do not meet tliis standard. 42 U.S.C. 
§ 7412(d)(4). 
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Air Act’s toxics program for over 13 years, in clear violation of mandatory statutory 
duties given to EPA. 

The American people have been subjected to excessive levels of highly toxic air 
pollution from brick manufacturers for far longer than the law allows, while other 
industries have been meeting required standards for one to two decades. The unfairness 
here is certainly not an acce/eratet/ rulemaking schedule. And the only thing that gives 
the public any assurance of seeing the law enforced and toxic pollution reduced will have 
resulted from the legal right tliat citizens have to hold govenunent accoimtable: first with 
a lawsuit to overtoil badly unlawful standards in 2007, and then to hold EPA accountable 
for failing to meet a nondiscretionaiy legal duty. 

Section-bv-Section Analysis of H.R. 1493 

H.R. 1493 would lead to a series of harmful consequences that we hope are 
unintended. But the bill’s fundamental flaw is that it offers irresponsible, ideological 
“solutions” to a problem that, as noted above, does not exist. Passage of H.R. 1493 would 
prolong litigation, undermine law enforcement and legal protections for health and safety, 
and further overburden the courts, creating incentives for unlawful agency activities. 

Section 2: Definitions 


The definitions for “covered consent decree” and “covered settlement agreemenf’ 
reveal the incredible breadth and ill-considered design of H.R. 1493, These teims aie 
broader than “covered civil action.” For example, in addition to lawsuits against federal 
agencies contemplated in the definition of “covered civil action,” the term “covered 
consent decree” also encompasses the following: 

(3) (B) any otlier consent decree that requires agency action relating to a 
regulatory action that affects the rights of— 

(i) private persons other than the person bringing the action; or 

(ii) a State, local, or tribal government. 

This coverage sweeps in not only suits against government agencies for failure to meet 
deadlines or perform mandatory duties, but also an ill-defined and potentially much 
broader category of actions as well. 
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For example, this language would encompass consent decrees or settlements of 
actions to challenge permits issued by government agencies (including permits to 
individual sources where the agency has not delegated the state authority), including a 
company’s challenges to its own permits. Settlement of a permitting dispute would 
require “agency action relating to a regulatory action. . . ." This would result in 
intervenors — such as citizens groups, labor imions, or competitors to the company — 
being granted the legal right to participate in court-mediated settlement discussions 
mvolving the company and the federal permitting agency. These intervenors would have 
tlie opportunity to block and delay resolution of perinitting disagreements, even if the 
company and peimitting agency reached an agreement. 

Another example of this provision’s far-reaching disruption would include consent 
decrees or settlements involving government enforcement actions, including settlements 
favorable to corporate or municipal defendants. One common example under the Clean 
Water Act involves consent decrees that ERA negotiates with municipalities that violate 
the Act by discharging untreated sewage during overflow events. ERA and the 
Department of Justice frequently use negotiated consent decrees to relieve local 
governments of obligations associated with strict compliance with the Clean Water Act. 

Environmental organizations sometimes challenge these decrees for their alleged 
leniency, often without success. H.R. 1493 now confers upon enviromnentalist- 
intervenors the legal right to derail settlements that EPA and municipalities have 
negotiated liistorically to relieve the latter of costlier compliance obligations. Now these 
intervenors can compel the municipalities and EPA to enter into open-ended mediation 
overseen by the courts, with the avowed puipose of blocking any settlements tliat relieve 
the local governments from strict compliance with the law. By opening up this Pandora’s 
Box to differently motivated inteivenors, this is what tire autliors of H.R. 1493 invite. 

Section 3(a)121 

Section 3(a)(2) prevents entry of a consent decree or a court’s dismissal pursuant 
to a settlement agreement or consent decree, stating that “[a] party may not make a 
motion for entry of a covered consent decree or to dismiss a civil action pursuant to a 
covered settlement agreement until after tlie end of proceedings in accordance witli 
paragraph (1) and subparagraphs (A) and (B) of paragraph (2) of subsection (d) or 
subsection (d)(3)(A), whichever is later.” The section operates to prevent entiy of a 
consent decree or settlement agreement rmtil tlie federal agency publishes notice of a 
proposed consent decree, accepts comments, responds to those comments, and holds a 
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public hearing on the consent decree, if it chooses to. This provision ignores statutory 
mechanisms already in place in many statutes that require a version of just such 
procedures. However, hy adding more procedural hoops in this provision and requiring 
that consent decrees and settlement agreements not he entered until whichever of these 
procedures is last completed, the bill would delay enforcement of federal statutes and tlie 
vindication of valid legal rights, while wasting public and judicial resources. As written, 
tliis provision could produce lengtliy, even mdefmite delays in litigation, with a 
corresponding burden on both the court and the parties’ — including the taxpayers’ — 
resom'ces. 

Section 3(b) 

The presumption required by this section subverts the current understanding and 
evidentiary foundation regarding inadequate legal representation. Moreover, as noted 
above, it would upend Supreme Court precedent, as seen in Local Number 93. Section 
3(c), below, continues this trend. 

Section 3(ci 

Section 3(c) subverts law enforcement and the rule of law. It allows parties that 
oppose such law enforcement the unprecedented opportunity to obstruct and delay 
requirements to follow federal law. Consider the situation in which a federal agency 
commits a gross violation of a federal law and a state challenges that lawbreaking in 
comt. Today, the state and federal agency have tlie ability to resolve that obvious legal 
violation and to do so through a consent decree or settlement agreement, promptly, 
without wasting judicial resources, while ensuring federal law is upheld and the state’s 
valid legal interests safeguarded. 

Section 3(c) thwarts all of that. The bill anoints third parties that support the 
perpetuation of the grossly unlawful behavior with the right to obstruct and delay a 
plaintiff state’s legal right to ensure that the law is followed and the plaintiff s valid 
interests protected. It matters not under the bill whether those plaintiffs are individuals, 
corporations, nongovernmental organizations or any special interest, nor does it matter 
whether those third party interests ai'e illegitimate and illegal, or whether tlie plahitiff is 
prejudiced and harmed. In all cases in which these third parties gain inteivenor status, 
comts must delay and deny enforcement of tlie law by refening the case to a mediation 
program or magistrate judge to “reach an agreement on a covered consent decree or 
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settlement agreement” that must include the plaintiff, defendant agency and all 
intervenors. Thus, the bill jettisons the proper enforcement of federal statutes and the rule 
of law into a purgatory of continuing lawlessness. And intervenor(s) dedicated to the 
perpetuation of illegal behavior are granted legal standing to negotiate, obstruct or delay 
tile obligation to follow the law, over the strong objections of the injmed plaintiff(s). 

Exactly how do the bill’s diafters imagine that settlement discussions will occur 
involving a defendant agency that broke the law but was willing to conect that 
wTongdoing; an inteivenor committed (for whatever reason) to the continuing violation of 
the law and opposed to such correction; and a plaintiff whose interests and legal right 
concern the upholding of the law? This process will guarantee the prolonging of tlie 
illegal behavior and the continuing injury of the plaintiff 

Perversely, section 3(c) even forces plaintiffs to participate in costly mediation 
activities, with the bill making no provision for their costs to be paid, of course, thereby 
imposing an unprecedented legal and financial burden on the legitimate interests of 
states, individuals, businesses and other groups that want to ensure that the federal 
government follows the law. Requiring parties to enter into and pay for mediation could 
substantially burden the public right of access to tlie courts, and in doing so impinge on 
this fundamental First Amendment right. Section 3(c) fails to specify the duration of the 
mediation or any ability to opt out if the mediation is not working. In the real world all 
these defects are a recipe for failure and prolonged unlawfulness. 

It bears emphasizing tliat the bill’s indiscriminate anointment of inteivenors to 
exercise this maimer of obstiuction and delay will harm plaintiff coiporations, state and 
local governments, nonprofit groups and individuals alike, when they or their interests 
have been harmed by federal agency lawbreaking. The bill guarantees equal oppoitmiity 
unfairness and injustice for all plaintiff classes seeking to uphold the law. Worse, the 
legislation inexplicably and inesponsibly sides with parties supporting continued 
lawbreaking against parties seeking to require the upholding of laws, legally protected 
interests, and the rule of law itself 

Section 3(dffll 

This section, like section 3(a)(2), underscores the extent to which this bill ignores 
cmrent mechanisms in the law that prevent parties to a lawsuit from interfermg with tlie 
rights of nonparties. The bill entirely ignores existing statutes’ relevant provisions that 
specifically allow for input from nonparties to a consent decree. For example, section 
1 13(g) of the Clean Air Act requires that the EPA Admmistrator publish in tlie Federal 
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Register notice of a consent decree or settlement agreement 30 days before it is finalized. 
At that time, nonparties provide comments to the Administrator and Attorney General, 
who can then withhold his or her consent to the proposed order or agreement. 

Section 3fdy4') 

Section 3(d)(4) creates tlie obligation to catalog all mandatory rulemaking duties 
and describe how certain consent degrees or settlement agreements “would affect the 
discharge of Arose duties.” This provision woirld be extraordinarily brtrdensome aird time 
consuming for agencies and the section has no clear limitation on this vague directive. 
The determinatioir of what constitutes a marrdatory duty is irot without controversy, and 
the very creation of the catalogue contemplated by the section could be an extremely 
contentious and lengthy process. Further litigation over whether the agency has 
accurately listed these duties would result, arrd would further burden the courts, 
benefiting no one but lawyers. 

Section 4 


This section upsets longstanding Supreme Court precedent on the standards for 
modification of consent decrees, and allows a settlement to be second-guessed de novo 
merely because of “changed circumstances” or “the agency’s obligations to fulfill other 
duties.” This is a radical refoimulation of modification procedures that will result in more 
intrusive court interference with the executive branch, rather than less, since the federal 
govenunent has little control over the resolution of a case that goes to hial. This 
provision provides a lopsided benefit to defendant agencies in all cases that are settled, 
allowing agencies to effectively escape settlement agreements and consent decrees they 
did not care to go forward with. This furthers obsh ucts the enforcement of congressional 
enactments that may already be long overdue, and the legislation imposes no time limit 
on the ability of agencies seeking to escape legal obligations reflected in agreements and 
decrees. 
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COALITION FOR 

CENSIBLE 

Oafeguards 


The Honorable Tom Marino 
Chairman 

House of Representatives Subcommittee on 
Regulatory Reform, Commercial & Antitrust Law 
Washington, DC 20515 

Re: The Sunshine for Regulatory Decrees and Settlements Act of 20 1 5 (H.R 71 2) 

Dear Representative Marino and Representative Johnson; 

The Coalition for Sensible Safeguards (CSS) strongly urges members of the subcommittee to oppose the 
Sunshine for Regulatory Decrees and Settlements Act of 20 15 {H.R. 712). We are an alliance of more 
than 150 consumer, small business, labor, scientific, research, good government, faith, community, health, 
environmental, and public interest groups, as well as concerned individuals, joined in the belief that our 
country's system of regulatory safeguards provides a stable framework that secures our quality of life and 
paves the way for a sound economy that benefits us all. 

Under the guise of improving “transparency,” H.R. 712 would empower the opponents of particular 
regulatory safeguards to peq)etuate imlawfrii agency inaction; it would do nothing to ensure agencies are 
actually following the legal deadlines previous Congresses wrote into laws. CSS urges you to protect the 
American public and the lule of law by opposing this counterproductive bill. 

This so-called “sunshine” law has been promoted with fog and clouds. Most people would think that the 
issue is that agencies enter into agreements to finalize regulations the way the plaintiffs want. That is just 
not the ease. Instead, the lawsuits require agencies to finalize regulations on a date in the future because 
the agency foiled to meet a congressional directive to finalize a rule by a date certain. 

By design, H.R. 71 2 would create a gauntlet of duplicative, burdensome, and tinie-cousmnlng procedures 
that apply to settlements and decrees, once again slow-ing down the rulemaking process and preventing 
federal law from being effectively implemented. H.R. 712 would subject any “regulatory” decree or 
settlement to a lengthy new notice-and-comraent process (even though agencies are already required to 
engage in a notice-and-comment process). It would also facilitate intervention by any individuals who 
declare tliey would be affected by the regulatory action in question and tlien include these parties in 
additional, comt-supervised setllcmcnt talks. 

It cannot be overstated that despite claims to the contrary, court-ordered settlements and decrees do not 
determine the ultimate substauce of agency lulcs. In fact, a December 2014 Government Accountability 
Office (GAO) report surveyed settlements on major EPA rulemakings to see if tliere was a relationships 


February 27, 2015 


The Honorable Hank Johnson 
Ranking Member 

House of Representatives Subcommittee on 
Regulatory Reform, Commercial & Antitmst Law 
Washington, DC 20515 
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between rules pushed foi-warcl through settlements and the substantive content of the completed rules.' 
Their findings: settlements had no influence on the content of the final rules issued. 

It is clear that the actual intent of H.R. 712 is simply to ensure that critical health and safety protections 
continue to be delayed — by undermining the abilitj^ of the public and public interest groups to use the 
courts to require agencies to carry out Congress’ intent and meet the deadlines Congress has written into 
federal laws. 

The Sunshine for Regulatory Decrees and Settlements Act is an assault on the public protections and 
safeguards required by the laws Congress passed to protect tlie health, safety, and welfare of all 
Americans. H.R. 712 would waste the limited lime and resources of agencies, courts, and the American 
pubhe. We strongly urge members of the subcommittee to oppose this bill. 


Sincerely, 

to*-'-* 

Robert Weissman, President 
Public Citizen 

Co-chair, CoaUtion for Sensible Safeguards 

The CoaUtion for Sensible Safeguards is an alliance of consumer, labor, scientific, research, good government, 
faith, communify, health, environmental, and public interest groups, as well as concerned individuals, joined in the 
belief that ow country's system of regulatory safeguards provides a stable framework that secures ow quality of 
life and paves the way for a sound economy that benefits us all. 



Katherine McFate, President and CEQ 
Center for Effective Government 
Co-chair, Coalition for Sensible Safeguards 


' United States Government Accountability Office. (2014, December). Environmentat Lid^iiian: Impact on Deadline Suites on 
EPA 's Rulemaking h Limited. (Publication No. GAO-15-34) 
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COALITION FOR 

ENSIBLE 

AFEGUARDS 

The Honorable Tom Marino 
Chainnan 

House of Representatives Subcommittee on 
Regulatory Reform, Commercial & Antitnist Law 
Washington, DC 205 1 5 


February 27,2015 

The Honomble Hank Johnson 
Ranking Member 

House of Representatives Subcommittee on 
Regulatory Reform, Commercial & Antitrust Laiv 
Washington, DC 20515 



RE: The Searching for and Cutting Regulations that are Unnecessarily Burdensome Act of 2015 
Dear Chairman Marino and Ranking Member Johnson: 

The Coalition for Sensible Safeguards urges members of the subcommittee to oppose the Searching for 
and Cutting Regulations that are Unnecessarily Burdensome Act of 2015 (SCRUB Act). This complex 
bill would establish anew bureaucracy empowered to dismantle long-established public health and safety 
standards and would make it significantly more difficult for Congress and federal agencies to implement 
essential future protections. 

The Dan River coal ash spill in North Carolina and the Freedom Industries chemical spill in West 
Virginia last year vividly demonstrate the continuing need for oversight and enforcement of safety 
standards. Our private industrial infrastructure is aging, increasing the risks of spills, leaks, and 
explosions that endanger whole communiLies. We should be looking for ways to sirengtlien oversight of 
these facilities, not weaken inspections and enforcement mechanisms. This legislation moves us in the 
wrong direction. 

The SCRUB Act would establish a new “regulatory review” commission funded at taxpayer expense and 
charged with the identifying duplicative, redundant or so-called “obsolete” regulations to repeal, and 
would do nothing to identify the numerous gaps, shortfalls, and outdated regulatory standards that leave 
the public \mlnerable to the next public health tragedy. Unless prohibited by authorizing legislation, 
agencies seek to develop regulations that consider the costs to affected industries while maximizing public 
benefits. But this commission would only consider the costs to affected industries while ignoring the 
benefits of oversight. Under the bill, the commission’s goal to achieve a 1 5 percent reduction in the 
cumulative cost of regulations would result in the repeal of critical health, safety, and eiivii-omnental 
safeguards, even when the benefits oj these rules are signijlcant, appreciated by the public, and far 
outweigh the costs. 
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Moreover, the commission would be redundant and duplicative since an existing Executive Order^ 
aU’eady requires federal agencies to identify and remove outdated or ineffective regulations. The 
administration’s retrospective review initiative, its continuing work in this area, has significantly 
reduced tlie existing stock of urm oceasary regulations. Thus, a new commission would be duplicative and 
expensive, and a costly waste of public funds. 

To make matters worse, the legislation creates a “cut-go” system that is completely divorced from real 
issues. The legislation says that any agency that issues a new regulation would be required to remove an 
existing regulation of equal or greater cost. So if the science finds that a substance widely used in 
commerce is harmful to infants, regulators would have to find some other protection to cut before 
protecting young children. This one-size-fits-all approach is short-sighted and ties the hands of agency 
staff when public health crises or new threats occur. 

Beyond hampering the ability of agencies to enforce existing laws, there is nothing in the legislation to 
ensure that the regulations that survive are the most beneficial to the public and maximize the net benefits 
to society. In fact, mider tlie bill, an agency can select only rules identified by the commission for repeal, 
even if the agency has identified a rule that is better suited for elimination. Nor do the proposed “cut-go” 
procedures take into account the many regulations that are mandated by Congress with a statutory 
deadline or rules subject to court-ordered deadlines. The SCRUB Act makes it impossible for agencies to 
bypass the “cut-go” procedures, no matter how urgent the circumstances may be. 

The American people are the ones who bear the human, emotional, and economic impacts of health and 
safety disasters that continue to occur far too often. This committee should be proactively looking for 
ways to hold those who violate regulatory safeguards folly accountable for their deeds, in order to reduce 
the likelihood of another hagedy. We can create a regulatory system that works for America’s families, 
and encourages American businesses to nin safe, forward-looking businesses. This legislation would not 
move us in that direction. We strongly urge opposition to tlie SCRUB Act. 

Sincerely, 



Katherine McFate, President and CEO Robert Weissman, President 

Center for Effective Govenmient Public Citizen 

Co-chair, Coalition for Sensible Safeguards Co-chair, Coalition for Sensible Safeguards 

The Coalition for Sensible Safeguards is an alliance of consumer, labor, scientific, research, good 
government, faiih, community, health, environmental, and public interest groups, as well as concerned 
individuals, joined in the belief that our country's system of regulatory safeguards provides a stable 
framework that secures our quality of life and paves the way for a sound economy that benefits us all. 



Exec. Order 13,563, 76 Fed. Reg. 3821 (Jan. 21, 201 1). 
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Mr. Johnson. Thank you. 

Mr. Kovacs, in your written testimony, it appears that you blame 
the delay in the Savannah River dredge project on the NEPA ap- 
proval process, when in fact the delay was caused by funding that 
was not in place, and also a 2-year lawsuit by the State of South 
Carolina, which denied the permit to deepen the river channel. And 
that deepening had already been approved by the Army Corps of 
Engineers the lead agency overseeing the NEPA process. 

So those things being true, how would the RAPID Act expedite 
the completion of the Savannah Harbor expansion project given the 
lack of Federal and State funding and the blocking of the project 
through the State regulatory action issues which were wholly unre- 
lated to the NEPA approval process? 

Mr. Kovacs. Well, that’s an excellent question, thank you. One 
of the things that RAPID does and it 

Mr. Johnson. How would it how would it — the Savannah River 
project, how would it 

Mr. Kovacs. Savannah River, what happens in RAPID is by put- 
ting a time limit on it, 2 years, 3 years, whatever it is, a decision 
has to be made so that the developer can either decide to stay or 
go. One of the things 

Mr. Johnson. And so that decision would have to be made with- 
in the 2-year period regardless of what it was that was holding up 
the project moving forward, whether or not it be lack of funding, 
whether or not it b^e 

Mr. Kovacs. Well, for the environmental impact statement. I 
mean, for example, if you can’t get through the environmental re- 
view process, you’re not even going to even seek a permit. 

Mr. Johnson. But I mean, assuming you get through the envi- 
ronmental review process, if there is some another reason that 
hangs the project up, the RAPID Act would force approval of the 
project. 

Mr. Kovacs. Yeah, RAPID does not change any substantive law. 
What it does 

Mr. Johnson. Other than perhaps cause it not to be fulfilled. 

Mr. Kovacs. Well, it sets up timeframes of 2 years or 3 years, 
depending upon how it is, and then it sets up — if the project is ap- 
proved, it sets up the 6 months statute of limitations like you did 
in SAFETEA-LU and MAP-21 and the WRDA bill. 

So as I understand what the Committee’s trying to do with this 
legislation is to take existing structures that have worked, like 
SAFETEA-LU, that’s been here now for 7, 8 years. It’s worked. 
There have been no problems. It incorporated it in MAP-21, and it 
incorporated it in WRDA, and they’re trying to put the timeline on 
it for the very simple reason 

Mr. Johnson. Well, and 

Mr. Kovacs [continuing]. That the developer’s spending hun- 
dreds of millions of dollars just developing a project. 

Mr. Johnson. And regardless of the cost to the — to the devel- 
oper, there are some societal costs that would be incurred by failing 
to adhere to laws already in place, other laws that need to be fol- 
lowed, and the RAPID Act would be a super mandate that over- 
rides all other laws imposing deadlines relating to project reviews 
by automatically approving any permit or license relating to a 
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major Federal project if the onerous requirements are not met 
within 1 year. Isn’t that correct? 

Mr. Kovacs. No. That’s not correct. If it’s 

Mr. Johnson. Well, let me ask Mr. Narang, then. Do you agree 
that that is correct, Mr. Narang? 

Mr. Narang. That’s the way I read the hill. 

Mr. Johnson. All right. Thank you. 

I’ll yield back. 

Mr. Marino. Gentleman’s time is expired. 

The Chair now recognizes the Congressman from Michigan, Con- 
gressman Trott. 

Mr. Trott. Thank you, Mr. Chairman. 

I want to thank all of the witnesses for their testimony. 

Mr. Narang, have you ever run a business before? 

Mr. Narang. I have not, no. 

Mr. Trott. Okay. So let’s set up a hypothetical here. Let’s say 
you’re a home builder in Detroit and you buy 5 acres of land, and 
you’re going to build 20 homes in Detroit. You spend $500,000 to 
buy the land, and you borrow that money from the bank and you’re 
paying interest on it. Do you think your business would be more 
or less successful if it took the City of Detroit 3 years to issue the 
building permits or 3 weeks? 

Mr. Narang. Well, I would assume that it would be easier for 
the home developer if, of course, it was issued in 3 weeks. I don’t 
know that I’d agree that that would be a sensible decision given 
the speed at which it was made. 

Mr. Trott. Well, so if it took 3 years, which it did for many 
years in Detroit, what — would you be hiring people during that 
time, or what would you be doing with — a, would you be able to 
repay that 500,000, or would you be able to stay in business? 
Would you be hiring people? 

Mr. Narang. Thank you. Congressman. As you know, I am not 
someone with experience in managing a business. So I don’t think 
that my insight would be very helpful. 

Mr. Trott. Well, it’s a real common sense question. You borrow 
500,000, you buy five acres of land, you’re going to build 20 houses, 
but for some reason it takes the governmental unit 3 years to issue 
the permits so you can start building and put the roads in and the 
sewers. How is your business going to do during those 3 years, and 
how many jobs are you going to create? That’s a common sense an- 
swer. Wouldn’t you think? 

Mr. Narang. I think these issues are very complicated, and the 
hypothetical doesn’t include potential environmental considerations 
from that development. 

Mr. Trott. Okay. So in your statement you said that the tradeoff 
between — there’s no evidence to support the argument that there’s 
a tradeoff between economic growth and strong and effective regu- 
latory standards. So do you believe all of the regulations in the 
code are strong and effective standards? 

Mr. Narang. I didn’t say that. No. 

Mr. Trott. So you think some of the regulations should be revis- 
ited? 
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Mr. Narang. I think many could be strengthened, and they are 
too weak and ineffective currently. Unfortunately, the SCRUB Act 
doesn’t allow for that. 

Mr. Trott. Could some of them be streamlined? 

Mr. Narang. Could some of the regulations themselves be 
streamlined? 

Mr. Trott. Right. 

Mr. Narang. It’s unclear. I’d have to look at each specific regula- 
tion, of course. I do think that the regulatory process for new public 
health and safety regulations can definitely be streamlined. It just 
takes one look at our chart for that to be apparent. 

Mr. Trott. So but you seem hesitant to acknowledge that maybe 
there’s some need in the Federal Government to streamline regula- 
tions. I mean, you think most of the regulations are pretty efficient 
as they relate to business? 

Mr. Narang. I assume there could be, but unless I’m given 

Mr. Trott. Do you think the RAPID Act and the SCRUB Act 
help us try and streamline some of the regulations that are under- 
mining business? 

Mr. Narang. So I’m a little hesitant to respond. Congressman, 
only because of the way that you use streamline. You know, a regu- 
lation is — sometimes has certain components in order to be effec- 
tive, and it may not be possible to streamline certain regulations. 
I would be very comfortable speaking to streamlining processes for 
adopting regulations. 

Mr. Trott. So when I — at a very high level, when I speak to a 
small business owner in my district, and in which I spoke to many 
during the campaign, and they — he has eight employees, it’s a oil 
change business in Canton, Michigan, and he tells me that Federal 
regulations are crunching his margins and causing him not to be 
able to open another store, should I say: Well, there’s no evidence 
that Federal regulations are undermining your business or causing 
you an inability to create jobs, and just tell him to kind of hunker 
down and get it done? What should I say to that person? 

Mr. Narang. Congressman, you’re misconstruing what I was try- 
ing to say. So let me actually clarify. Maybe it’s my own fault. 

I am talking about studies that claim in the aggregate, in a mac- 
roeconomic sense, that regulations are harming the economy. Those 
studies are baseless. 

Mr. Trott. Okay. 

Mr. Kovacs, how many jobs, do you think, could be created by the 
enactment of the RAPID Act? 

Mr. Kovacs. Well, I don’t think we know how many jobs would 
be created by this because projects are going on and off the books 
all the time, but what we did do is in Project No Project we looked 
at a series of projects that were seeking to get a permit over a 1- 
year time period, and there were 351 projects that produced elec- 
tricity, and we picked that because we could get good records on 
it, and as the Chairman had stated in his initial — in his initial 
statement, it was roughly about a 1.9 million jobs on 351 projects 
and about a billion dollars — $600 billion in investment. 

Mr. Trott. Okay. Thank you, sir. 

I yield back my time. 

Mr. Marino. Thank you. 
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The Chair now recognizes the Ranking Member of the full Com- 
mittee, the gentleman from Michigan, Congressman Conyers. 

Mr. Conyers. Thank you. Chairman Marino. 

Let me ask Attorney Narang this question: Is there any empir- 
ical evidence not regulation — that regulations depress jobs develop- 
ment? Is there any empirical evidence that regulations depress job 
development? 

Mr. Narang. Thank you. Congressman. So in the aggregate from 
a macroeconomic standpoint, there’s no empirical evidence — cred- 
ible empirical evidence to support that claim. 

Mr. Conyers. That’s what I’ve been thinking, but I’d like to ex- 
plore it a little further. Is there any empirical evidence that regula- 
tions adversely impact our Nation’s economy? 

Mr. Narang. Again, in the aggregate or macroeconomic 
sense 

Mr. Conyers. Yes. 

Mr. Narang. There is none. 

Mr. Conyers. And what is your response to the allegations that 
regulations impose a $15,000-a-year tax on every American family? 

Mr. Narang. Well, Public Citizen noted almost immediately 
when the report came out that it was baseless, that it was using 
a flawed methodology, and that it was the same flawed method- 
ology that other studies, including one that was adopted by the 
SBA and subsequently disavowed by the SBA also used. 

I will say that Public Citizen saying it is one thing, but the 
Washington Post saying it is definitely another thing, and so I do 
want to also emphasize that credible, independent, nonpartisan 
sources have also echoed our criticism of the studies. 

Mr. Conyers. Thank you. 

Now, under H.R. 712, the Sunshine for Regulatory Decrees and 
Settlements, it appears that any private third party could weigh in 
on a proposed consent decree or settlement agreement pertaining 
to a regulatory action that affects the rights of private parties. 

Hypothetically, under H.R. 712, if the regulatory action involved, 
for example, the Clean Air Act, could a private third party include 
someone who breathes air? 

Mr. Narang. So you’re right that H.R. 712 massively expands 
standing to engage in settlement discussions, and I think your 
question — the answer to your question is I don’t necessarily read 
it as such, but potentially it could. 

Mr. Conyers. Okay. Attorney Narang, what are some of the 
problems with the proposed regulatory cut-go requirements con- 
tained in Title II of the SCRUB Act? 

Mr. Narang. So one thing with — just with respect to the last 
question, you know, the proposed expansion under H.R. 712 is very 
different than what you get in the RAPID Act. So I know this is 
not directly responsive to your question, but the RAPID Act, of 
course, only allows parties that have commented in the RAPID Act 
to participate in a judicial challenge of that. 

With respect to the SCRUB Act, the cut-go provisions, this is, I 
would say, a fairly Draconian piece of the bill in that there are very 
few exceptions to allow agencies to address emergency issues. You 
know, we saw one last year with the Ebola outbreak. If regulations 
arenecessary in that instance, I don’t see a, you know, any kind of 
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emergency exception, and then again, what I pointed out in my tes- 
timony. 

There’s a really stark double standard. It doesn’t make sense to 
me to require rules, essentially, to be repealed by agencies within 
60 days in order to allow agencies to go forward with rules that 
would then have to go through the very lengthy process, in most 
cases, to issue new rules, and would have to go through all of the 
regulatory impact analyses, cost benefit analyses, public comment 
participation that is advocated by my fellow witnesses as the hall- 
marks of a good process, a good regulatory process. 

Mr. Conyers. Thank you very much. 

I’m sorry I couldn’t get to you other three gentlemen. I have 
questions for you as well, but I thank the Chairman for the time. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from Texas, Mr. 
Ratcliffe. 

Mr. Ratcliffe. Thank you, Mr. Chairman. I appreciate all the 
witnesses being here today. 

Two weeks ago I spent a week back in my district representing 
the 18 counties of Northeast Texas, and in traveling that district, 
one of the things I heard over and over again from constituents as 
a primary concern was the growing size of our Federal Govern- 
ment. Most of the 700,000 Texans that I have the privilege to rep- 
resent are angry at the growth of government in this country and 
the impact that decisions being made by unelected bureaucrats in 
those agencies are having on their everyday lives. 

They see the effect of these decisions in the lunches that their 
kids eat at school, in the requirements for their dishwashers and 
for their ice makers and for their air conditioners. They’re outraged 
by a proposed rule from the EPA which would turn the puddles in 
their back yards into the waters of the U.S., and now last week 
they saw a government takeover of the Internet through new net 
neutrality regulations. 

Every one of these regulations is an abridgement of some free- 
dom, and it comes with a price tag. In fact, the Competitive Enter- 
prise Institute estimates that the cost of these mandated regula- 
tions is $15,000 per household, which is a staggering 23 percent of 
the average household income in the United States. Twenty-three 
percent of the income of average Americans shouldn’t be held hos- 
tage by unelected bureaucrats. 

Consistent with some of these excesses that I’ve mentioned, Mr. 
Batkins, you noted in your testimony that since 2008 regulators 
have added more than $107 billion in annual regulatory costs. Did 
I had hear that correctly? 

Mr. Batkins. Correct. 

Mr. Ratcliffe. All right. And did I also hear you today say that 
the number of hours spend of Eederal regulatory paperwork has ex- 
panded to $9.3 billion with a b hours per year? 

Mr. Batkins. As of today, I think it was 9.98 billion. 

Mr. Ratcliffe. Well, I think you’d agree with me that’s an out- 
rageous number, whether it’s 9.3 or 9.9. 

Well, I think that we’re like minded on this issue, Mr. Batkins, 
and I think we’re also both encouraged based on your testimony 
about some of the legislation that we’re looking at, and you com- 
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merited on Congressman Smith’s SCRUB Act and the Sunshine for 
Regulatory Decrees and Settlement Act, that if it was imple- 
mented, it would result in savings of billions of dollars in possible 
benefits, and 1.5 billion hours less of paperwork. Did I hear that 
correctly? 

Mr. Batkins. Correct. 

Mr. Ratcliffe. So my question to you is this, though: In your 
opinion, why would the regulatory reform efforts in these bills suc- 
ceed when so many others have failed to result in real reform on 
these issues? 

Mr. Batkins. Well, part of the problem is that real reform in the 
past has been left entirely to the discretion of agencies and with 
no penalty or judicial review component at all. An agency can vio- 
late the Paperwork Reduction Act generally without penalty. They 
could not submit rules to GAO or Congress under the Congres- 
sional Review Act without penalty, and the executive orders are 
not subject to judicial review either. 

It’s my understanding that SCRUB — the SCRUB Act does con- 
tain that judicial review component, and here we’re actually taking 
away a lot of what is supposedly a burden on regulators currently, 
which is to review the cumulative stock of regulations. We’re tak- 
ing that off of the agency’s plate and putting it in the SCRUB Com- 
mission. So I think establishing a separate commission and includ- 
ing those judicial review components is something that will make 
sure this reform lasts. 

Mr. Ratcliffe. Terrific. Thank you, Mr. Batkins. 

Mr. McLaughlin, you noted in your testimony that burdensome 
regulations are effectively a hidden tax on Americans. That is 
something that my constituents have heard me say often when 
talking about regulations in this country. 

You went on to say that regulatory reform, if done well, could re- 
sult in a tax return that benefits most lower-income Americans. 

Can you speak to the broader effect that such a — well. I’ll call 
it a tax refund would have on our economy? Specifically on family 
purchasing power on — and on overall job creation? 

Mr. McLaughlin. Certainly, and thank you for the question. 

There have actually been several studies published in peer-re- 
viewed economics journals that have come to a consensus, contrary 
to my fellow witness’ statement that macroeconomic effects of regu- 
lation are negative. There was a study in the Journal of the Eco- 
nomic Growth, and in several studies put out by the World Bank 
were published in some top journals as well, and the consensus re- 
sult of these studies is that we slow economic ^owth, and the pri- 
mary mechanism that forces that to happen is through the hin- 
drance of innovation. 

So if you think about your constituents and a small business 
man, perhaps, there, if he has a set of choices with which to make 
his business work and as the — as regulations build up those choices 
are more and more constricted, more and more constrained, then 
by definition he will be less able to innovate. That’s the primary 
mechanism, and whenever innovation is hampered, you’re going to 
see negative effects on job growth. 

In fact, there was a recent survey done of Silicon Valley CEOs, 
one of the great engines of our economy, and it asked them what 
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they think the biggest problem is for their business is, and they 
said number one is regulation. 

Mr. Ratcliffe. Thank you. 

My time has expired. 

Mr. Marino. Thank you. 

I’m going to ask that Mr. Conyers make a statement at this 
point. 

Mr. Conyers. Well, thank you very much. Chairman Marino. 

Mr. Marino. Or introduce someone, I think. 

Mr. Conyers. I really wanted to give a welcome and a shout out 
to Attorney Scott Peters, who in a second term, has joined the 
House Judiciary Committee, and we’re very proud of him. He’s 
from California, I think the San Diego area, and we all look for- 
ward to working with you, and welcome aboard. 

Mr. Peters. Thank you very much. 

Mr. Conyers. Thank you. 

Mr. Marino. You are welcome. 

Now the Chair recognizes the newest Member, Mr. Peters from 
California, who is under no pressure to perform now since he got 
those glowing remarks from Mr. Conyers. 

Mr. Peters. Thank you, Mr. Chairman, and thank you, Mr. Con- 
yers, for the very kind comments. 

When I practiced law, I represented a lot of large and small busi- 
nesses and government agencies trying to get through the permit 
process, and I’m actually very sympathetic to the notion that we 
should set high stands and we should respond in a timely way be- 
cause in a microeconomic sense you talk to these businesses that 
are really affected by the carrying costs of regulation, and actually 
I was one of the Democrats that actually voted for this RAPID Act 
last time, but I have an issue with it this time which is the sub- 
section K prohibition of any consideration of the social cost of car- 
bon, which is the economic, environmental, and social costs of car- 
bon dioxide emissions by agencies in an environmental review or 
decision making, and it applies to all Federal agencies by the terms 
of this bill. 

Accounting for the social costs of carbon and preparing for cli- 
mate change, according to Mayor Bloomberg’s Report, which is a bi- 
partisan report, it is a smart business practice, with greenhouse 
gas driven changes in temperature will necessitate the construction 
of new power generation capacity that the report estimates will 
cost residential and commercial rate payers up to $12 billion per 
year, and in 2014 the Pentagon also issued a report on the security 
risks of climate change, finding that climate change poses an im- 
mediate threat to national security due to increased risks of ter- 
rorism, food shortage, poverty, and infectious diseases. 

So I guess I’d ask Mr. Kovacs, Mr. Batkins, and Mr. — Dr. 
McLaughlin, if any of you sees this ban on considering the social 
costs of carbon as necessary to achieving the regulatory reform of 
this act, and if you do see it as important, where would we evalu- 
ate as a Nation the costs of carbon issues that the business commu- 
nity and the Pentagon have raised? 

Mr. Kovacs. Sure. Well, first of all. I’m honored to get your first 
question. So I thank you very much. 
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The issue with social — first of all, I don’t know how it even got 
in the bill. I think was an amendment so 

Mr. Peters. It was an amendment. Right. 

Mr. Kovacs. Because it wasn’t in the original bill. 

I think that the issue, and I’m just talking about from the out- 
side, that it’s been used roughly by 62 times, and I don’t think any- 
one has a problem with that, but it’s never gone through either the 
Data Quality Act peer review or any type of the public comment, 
and I think that if you could work out a way in which to send it 
through public comment so people know what the assumptions are 
that they’re using and how it’s being factored in, that the way it 
is now is it could be set at $5 or it could be set at 50 or 100. 

Mr. Peters. Would — Mr. Kovacs, wouldn’t the NEPA process by 
its process be a process in which we could evaluate that and 

Mr. Kovacs. No. Because it’s more of a — I think it’s more of an 
economic issue, and there may be ways in which the agency that 
uses it could do it. I think it’s easy, and we’d be — I mean, that’s 
one we would 

Mr. Peters. But it doesn’t have to be in this bill, does it, to 
achieve the regulatory reform? 

Mr. Kovacs. I didn’t even — really, until today I didn’t even know 
it was in the bill. 

Mr. Peters. Okay. Good. Either of you think it’s important to 
this bill to achieve regulatory reform? 

Mr. Batkins. The RAPID Act wasn’t something I specifically ad- 
dress in my testimony. Erom just my initial — I know that social 
cost of carbon has been a part of Eederal rule making, I think, 
since 2009, 2010, varying every year and depending a lot on dis- 
count rate, but I haven’t evaluated its 

Mr. Peters. Okay. 

Mr. Batkins [continuing]. Impact on RAPID. 

Mr. Peters. Dr. McLaughlin? 

Mr. McLaughlin. I’m afraid I don’t really have an opinion on 
this. 

Mr. Peters. Okay. So I would just make the comment, I — Mr. 
Trot’s example, he’s left now, but it’s an example that I’ve given for 
my clients many times. You know, you have — you make an invest- 
ment, you have to carry the cost of the — of the debt on that invest- 
ment if you borrowed money for a period of time, and you can’t get 
a return until you can get your permits, and so I’m very sympa- 
thetic to working on this, but it does strike me that this ban on 
the considering the social costs of carbon, even as part of a quicker 
reduced tighter regulatory process is gratuitous, it’s unnecessary, 
and I’m going to ask my — at appropriate time I’ll ask my colleagues 
to amend the bill to remove that prohibition. It will certainly make 
it much more attractive to me to vote for it, and I think to a lot 
of my colleagues on this side of the aisle. 

Mr. Chairman, thank you very much. I yield back. 

Mr. Marino. Thank you. 

I’m now going to recognize myself for 5 minutes of questioning, 
and first of all I would like to enter into the record an article dated 
Tuesday, January 18, 2011, in the Wall Street Journal states that 
“President Obama announced that he will be signing an executive 
order to review regulations with an eye toward getting rid of 
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unneeded regulations and making existing regulations less intru- 
sive and more flexible,” and he goes on to say that the costs will 
be a factor that’s considered in this as well as environmental issues 
and seeing that we can get regulation in permits submitted much 
sooner than we’re doing at this point. 

[The information referred to follows:] 
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OPINION 

Toward a 21st-Ceiitury Regulatory 
System 

If the FDA deems saccharin safe enough for coffee, then the EPA should not treat it as 
hazardous waste. 

By BARACK OBAMA 

Updated Jan. 18, 2011 12:01 a.m. ET 

For two centuries, America's free market has not only been the source of dazzling ideas 
and path-breaking products, it has also been the greatest force for prosperity the world 
has ever known. That vibrant entrepreneurialism is the key to our continued global 
leadership and the success of our people. 

But throughout our history, one of the reasons the free market has worked is that we 
have sought the proper balance. We have preserved freedom of commerce while 
applying those rules and regulations necessary to protect the public against threats to 
our health and safety and to safeguard people and businesses from abuse. 

From child labor laws to the Clean Air Act to our most recent strictures against hidden 
fees and penalties by credit card companies, we have, from time to time, embraced 
common sense rules of the road that strengthen ourcountry without unduly 
interfering with the pursuit of progress and the growth of our economy. 

Sometimes, those rules have gotten out of balance, placing unreasonable burdens on 
business— burdens that have stifled innovation and have had a chilling effect on growth 
and jobs. At other times, we have failed to meet our basic responsibility to protect the 
public interest, leading to disastrous consequences. Such was the case in the run-up to 
the financial crisis from which we are still recovering. There, a lack of proper oversight 
and transparency nearly led to the collapse of the financial markets and a full-scale 
Depression, 
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Over the past two years, the goal of my administration has been to strike the right 
balance. And today, I am signing an executive order that makes clear that this is the 
operating principle of our government. 

This order requires that federal agencies ensure that regulations protect our safety, 
health and environment while promoting economic growth. And it orders a 
government-wide review of the rules already on the books to remove outdated 
regulations that stifle job creation and make our economy less competitive. It's a 
review that will help bring order to regulations that have become a patchwork of 
overlapping rules, the result of tinkering by administrations and legislators of both 
parties and the influence of special interests in Washington over decades. 

Where necessary, we won't shy away from 

addressing obvious gaps: new safety rules for 
infant formula; procedures to stop preventable infections in hospitals; efforts to target 
chronic violators of workplace safety laws. Bnt we are also making it our mission to 
root out regulations that conflict, that are not worth the cost, or that are just plain 
dumb. 

For instance, the FDA has long considered saccharin, the artificial sweetener, safe for 
people to consume. Yet for years, the EPA made companies treat saccharin like other 
dangerous chemicals. Well, if it goes in your coffee, it is not hazardous waste. The EPA 
wisely eliminated this rule last month. 

But creating a 21st-century regulatory system is about more than which rules to add 
and which rules to subtract. As the executive order I am signing makes clear, we are 
seeking more affordable, less intrusive means to achieve the same ends— giving careful 
consideration to benefits and costs. This means writing rules with more input from 
experts, businesses and ordinary citizens. It means using disclosure as a tool to inform 
consumers of their choices, rather than restricting those choices. And it means making 
sure the government does more of its work online, just like companies are doing. 

We're also getting rid of absurd and unnecessary paperwork requirements that waste 
time and money. We're looking at the system as a whole to make sure we avoid 
excessive, inconsistent and redundant regulation. And finally, today I am directing 
federal agencies to do more to account for— and reduce— the burdens regulations may 
place on small businesses. Small firms drive growth and create most new jobs in this 
country. We need to make sure nothing stands in their way. 


http:/,V/wwwsj.rom/3!-ticles/SB1COC1324O527487C33966O)576CB82721121O3608 
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One important example of this overall approach is the fuel-economy standards for cars 
and trucks. When 1 took office, the country faced years of litigation and confusion 
because of conflicting rules set by Congress, federal regulators and states. 

The EPA and the Department of 
Transportation worked with auto makers, 
labor unions, states like California, and 
environmental advocates this past spring to 
turn a tangle of rules into one aggressive new 
standard. It was a victory for car companies 
that wanted regulatory certainty; for 
consumers who will pay le.ss at the pump; for 
our security, as we save 1.8 billion barrels of oil: 
and for tlie environment as we reduce 
pollution. Another example: Tomorrow the 
FDA will lay out a new effort to improve the 
process for approving medical devices, to keep 
patients safer while getting innovative and life- 
saving products to market faster. 

Despite a lot of heated rhetoric, our efforts over the past two years to modernize our 
regulations have led to smarter— and in some cases tougher— rules to protect our 
health, safety and environment. Yet according to current estimates of their economic 
impact, thebencfitsofthe.se regulations exceed their costs by billions of dollars. 

This is the lesson of our history: Our economy is not a zero-sum game. Regulations do 
have costs: often, as a country, we have to make tough decisions about whether those 
costs are necessary. But what is clear is that we can strike the right balance. We can 
make oureconomy stronger and more competitive, while meeting our fundamental 
responsibilities to one another. 

Mr. Obama is president of the United States. 
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Mr. Marino. So with that, Mr. Kovacs, if there are true environ- 
mental problems with a project, with a given project, will the 
RAPID Act prevent Federal officials from assuring that those prob- 
lems are dealt with before a permit is granted? 

Mr. Kovacs. Yes. I mean, all of the — all of the problems, all of 
environmental commitments and all of the permit requirements 
have to be complied with. There is — there is no substantive change 
anywhere in Federal law. This is purely — and I keep on saying 
this — this is purely a management bill where you have a lead agen- 
cy coordination with the states, and you have some timeframes, 
and that’s all this bill does. 

And if you look at what CEQ is doing, the President’s executive 
orders, what they’ve done in the Senate on safety, the Republicans 
and the Democrats have been on the same side of the page on this 
type of an issue for a while. 

Mr. Marino. Some have suggested, again, Mr. Kovacs, that the 
RAPID Act would gut NEPA. Would it or would it not? 

Mr. Kovacs. No. It doesn’t do anything to the substance. 

Mr. Marino. Okay. Dr. McLaughlin, Mr. Narang made an asser- 
tion that arguments linking regulations to job losses and depress 
economic growth are pure fiction. Would you like to respond to 
that? 

Mr. McLaughlin. Certainly. There was a article in the highly re- 
spected journal, the Journal of the Economic Growth, a peer-re- 
viewed economics journal by Professors John Dawson and John Ce- 
dars that found the accumulation of regulation hinders economic 
growth by about 2 percent per year. There have been other studies 
that have found similarly large hindrances of economic growth 
from regulatory accumulation published in such respected journals 
as the Quarterly Journal of Economics, it’s one of the top journals 
that there is in economics, as well as in economics letters from 
such esteemed bodies as the World Bank. 

So I think it’s patently false to say that there is no evidence that 
the accumulation of regulation harms economic growth. 

Mr. Marino. Again, Mr. McLaughlin, the SCRUB Act also au- 
thorizes the Retrospective Regulatory Reform Commission to rec- 
ommend to Congress whether statutory authority to promulgate 
regulation should be repealed. 

Why is that feature of the bill important? 

Mr. McLaughlin. I’m sorry. Could you repeat that. I couldn’t 
quite catch it. 

Mr. Marino. Yeah. The SCRUB Act also authorizes the Retro- 
spective Regulatory Review Commission to recommend to Congress 
whether statutory authority to promulgate regulations should be 
repealed. 

Why is that feature of the bill important? 

Mr. McLaughlin. Thank you. That’s actually quite important 
because the source of a problem — regulations come from statutes. 
The Congress requires regulators to make rules. But if Congress 
required that in such a way that the regulator is limited in his 
choices, in other words, that the regulator has to make a rule that’s 
not effective, for example, then we need to point back to the source 
of the problem itself 

Mr. Marino. Okay. Mr. Narang, again, is that correct? 
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Am I pronouncing your name correct? I apologize. I’ve been try- 
ing to get this straight for a couple minutes. 

Mr. Narang. Thank you. There’s a far more direct way also for 
Congress to do that same act — take that same action, which would 
be to directly repeal statutes. So, for example, if Congress wants 
to directly repeal the Clean Air Act, it can do so in a very direct 
way. We don’t need a commission — a taxpayer-expensed commis- 
sion to make those recommendations. 

Mr. Marino. But do you agree with me that the RAPID Act does 
not tell any agency how to go through the permitting process and 
how to do their evaluations? 

Mr. Narang. I think also taking into consideration what Con- 
gressman Peters just pointed out, that the social costs of carbon is 
not to be incorporated into these environmental impact statements, 
it puts a very heavy thumb on the scale in favor of projects that 
would emit large amounts of carbon in the atmosphere and con- 
tribute to climate change. 

Mr. Marino. But do you know the argument and the climate 
change issue has been going on for years and years, and it’s appar- 
ent that each side can bring in all kinds of witnesses to counter the 
other side, but don’t you think that 15 years is way too long for 
the Federal Government and other governments to determine 
whether a permit should be issued? 

Mr. Narang. I would agree with that, and I’d also say that 15 
years is far too long for — in critical public health and safety meas- 
ures. Unfortunately, at Public Citizen we have a quite a few exam- 
ples of public health and safety measures that took longer than 15 
years to protect the public. 

Mr. Marino. And I see that, you know, my time has expired. 

And I want to thank everybody for being here today. I know 
we’re going to vote. I don’t think it’s going to be in the next couple 
of minutes, but it’s closely coming. 

This concludes today’s hearing, and thanks to all of our witnesses 
for attending, and without objection, all Members will have 5 legis- 
lative days to submit additional written questions for the witnesses 
or additional materials for the record. 

And the hearing is adjourned, and thank you. 

[Whereupon, at 5:29 p.m., the Subcommittee was adjourned.] 
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MISSOURI FARM BUREAU FEDERATION 

P.O. Box 65d. 701 South Country Club Drive, J^fson Gty. MO 65102 / (573)803-1400 


March 2, 2015 


The Honorable Bob Goodlatte 
Chairman 

Committee on the Judiciary 

2138 Rayburn House Office Building 

Washington, D.C. 20515 

Dear Chairman Goodlatte; 

On behalf of Missouri Farm Bureau, the state’s largest agriculture organization, 1 am pleased to 
support H .R. 1 1 55, the Searching For and Cutting Regulations That Are Unnecessarily 
Burdensome Act of 2015 (SCRUB Act). For some time, our members have been concerned 
about the federal regulatory climate; those concerns have only deepened in recent years. It is 
imperative the 1 14* Congress passes H.R. 1 155 and other bills to provide meaningful regulatory 
reform. 

As I travel the state visiting with farmers and ranchers, rules proposed by federal agencies 
particularly the Environmental Protection Agency — are the topics most frequently mentioned, 
along with the impacts of regulations already in effect. While our top federal priorities include 
opposing expansion of federal jurisdiction under the Clean W ater Act and reforming the 
Endangered Species Act to balance the needs of species with the needs of people, we hope to 
also make progress in other areas. 

Generally speaking, our organization expends a great deal of effort during the forrnal rulemaking 
process to make agency officials aware of farmers’ and ranchers’ views and explain the 
economic impacts because, as we have learned through the years, it is very difficult to make 
substantive changes once a regulation is final. We support your proposal because it would 
establish a bipartisan commission charged with reviewing existing federal regulations and 
identifying those that are unnecessary and should be repealed. 

Reforming the rulemaking process is critically important, as is providing rigorous oversight of 
regulations already in place. We appreciate your leadership on this issue. 

Sincerely, 

Blake Hurst 
President 
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Questions for the Record from Representative Doug Collins for 
the Hearing on H.R. 348, the “Responsibly and Professionally Invigorating 
Development Act of 2015," H.R. 712, the “Sunshine for Regulatory Decrees and 
Settlements Act of 2015,” and H.R. 1155, the “Searching for and Cutting Regulations that 
are Unnecessarily Burdensome Act of 2015.” 

March 2, 2015 

Questions for William Kovacs 

1. Could you describe and vrovide a brief example of how Sue and Settle agreements can go 
beyond eriforcine .statutory deadlines and instead become the de facto legal authorilv for 
expensive remdatory actions? Could you vrovide a brie! example? 

Yes. Although advocacy groups most commonly engage in sue and settle agreements to 
enforce statutory deadlines for agency actions they consider priorities — thereby altering an 
agency’s existing resource priorities — some agreements involve agency actions wholly unrelated 
to statutory deadlines. For example, in response to a complaint filed in January 2009 by 
advocacy groups, EPA agreed in May 2010 to establish stringent new water standards to 
accelerate the ongoing state-led program to clean up Chesapeake Bay. EPA relied on an 
unprecedented regulatory tool, “federal backstopping” to force state and local authorities to 
implement the accelerated federal plan. This is precisely the action that advocacy groups had 
demanded of EPA. EPA was not required to establish a federal plan for Chesapeake Bay, and 
federal backstopping is not a requirement of the Clean Water Act. In the end, EPA has relied on 
the consent decree itself — signed by a federal judge and under the court’s continuing 
jurisdiction — as the legal basis for the federal Chesapeake cleanup plan. 

Similarly, in 2006 EPA was sued over a final rule on protecting human subjects in 
research involving pesticides. Advocacy groups claimed that the rule didn’t go far enough. In 
November 2010, EPA and the advocacy groups finalized a settlement agreement requiring EPA 
to include specific regulatory text in a new proposed rule. The advocacy group’s influence over 
the actual substance of the rule is reflected by the fact that EPA incorporated the specific 
regulatory text into the proposed and final rules. EPA was not mandated by statute to take any 
action on the human testing rule and was not required by any statute to accept verbatim 
regulatory language sought by the advocacy groups in closed-door settlement negotiations. 

Further, in May 2009, an advocacy group sued EPA challenging the agency’s approval of 
Washington State’s 2008 list of impaired waters under the Clean Water Act. The group 
contended that the state had failed to include coastal waters impaired by lower pH because of 
rising C02 levels. To settle the case, EPA agreed to take public comment on issuing guidance 
on the issue of whether coastal waters should be listed as “impaired” because of C02-related 
acidification.* EPA had not interpreted the Clean Water Act to require such a listing. 
Subsequently, on November 10, 2010, EPA issued guidance to the states and EPA Regions 
instructing them to list coastal waters as “impaired” where there is data to indicate a change in 
the pH of coastal waters 


' 75 Fed. Reg. 13,537 (March 22, 2010). 
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Finally, advocacy groups frequently challenge EPA’s approval of state renewals of Clean 
Air Act Title V operating permit to coal-fired utilities, arguing that the permit in question should 
be conditioned on C02 reduction requirements. EPA often agrees through settlements to 
consider such conditions on a specified timetable. 


2. What recourse if any is available for third mi ties to challeyim Siie-and-Settle 

agreements under current law? How can third narlies chalteme an agency ’s surrender 
of its discretionary power? 

At present, it is virtually impossible for third parties to challenge sue-and -settle 
agreements. First, it is almost impossible to get a seat at the negotiating table. Even in cases 
where there are multiple litigants, courts often allow advocacy groups to negotiate directly with 
EPA or other relevant agencies, leading to settlement agreements that exclude all interests except 
those of the advocacy group and the agency. Tn the case of the Mercury Air T oxics (MATS) rule 
(another stringent federal rule that was not specifically required by the Clean Air Act), an 
affected industry group was able to intervene in the settlement negotiation, only to be shut out of 
the settlement process and not even be notified that EPA and the advocacy group had drafted a 
proposed consent decree. The federal judge signed the consent decree despite concerns that the 
industry intervenor had been wholly excluded from the process. 

Second, many sue and settle agreements are not made available to the public until after 
they have become legally effective. There is no way to challenge the terms of a sue-and-settle 
agreement after it has been signed by a judge. At present, only settlements involving the Clean 
Air Act are required to be put out for public notice and comment in the Federal Register under 
section 113(g) of the Act. 

Third, submitting adverse public comments on a proposed settlement or consent decree 
virtually never results in modifications to the settlement or decree. While EPA acknowledges 
that it frequently receives adverse comments pursuant to its Clean Air Act section 1 13(g) notices 
of proposed consent decrees, the agency can only point to one such proposed consent decree that 
was modified because of adverse comments.^ 

At present, therefore, there is no effective, reliable mechanism for third parties to have 
any real influence over an agency’s decision to enter into a sue-and-settle agreement, even if the 
agency effectively surrenders its discretionary power through such an agreement. 


3. Could you speak to the effects that resukitions resultimr from consent decrees and 
settlements can have on current workers and senior workers? For examvle. how lone 
does it take for displaced workers or workers who are senior in their Dosilions, trades or 


■ During her Senate eoiifiniialion, EPA Adniiiiislralor Gina McCarlliv slated llial the deadline EPA and an advoeaev 
group liad agreed upon for die Briek Maxiniuin Acliicvablc Conirol Teclmologv (MACT) nile was adjusted beeause 
of adverse eonniients from the Brick Industry Association. See 77 Fed. Reg. 73029 (December 7, 2012); 78 Fed. 
Reg. 2,260 (January 10, 2013). 
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vrofessions to he retrained for new jobs with comvarahle nay? Are disnlaced workers 
and senior workers Ivpicallv able to find new jobs relalivelv quickly, in Ihe same 
wo^rravhic area and at comparable vav? What kinds of jobs are tvoicallv harmed by the 
ree-ulatioiis resulting ii'om the types of aereemems mentioned above 7 

Notwithstanding the congressional mandate for EPA to conduct “continuing evaluations 
of potential loss or shifts in employment which may result from the administration or 
enforcement of [environmental statutes];”^ EPA has not considered employment or job 
displacement impacts when performing regulatory impact analyses. Thus, the available evidence 
of job displacement impacts comes primarily from two sources: 1) retrospective reviews of the 
impacts of regulations that use statistical analysis of employment in the regulated industry before 
and after regulation, and 2) impact analyses that use sophisticated economic models to project 
what impact the costs imposed by a regulation will have on employment. 

Retrospective reviews of regulatory impacts on jobs find consistently that jobs in the 
regulated industry, and in industries related through the supply chain, suffer job displacement 
from costly regulations. For instance, a 2012 study by Greenstone, List, and Syverson found that 
Clean Air Act regulations decreased productivity leading to job losses in affected industries."* A 
2010 paper by Hanna found that U.S. firms shifted production to foreign markets as a result of 
the 1990 Amendments to the Clean Air Act, leading to job losses among American workers.’ 

Economic modeling can also inform policymakers about job losses from regulation 
before a new rule goes into effect. In 201 3 the Chamber commissioned a study by NERA 
Economic Consulting that examined EPA’s use ofjob impact estimates in response to E.O. 
13,563’s requirement to do so.'’ The study found that EPA infrequently conducted job impact 
analyses, and that when they did, they used inappropriate methods that vastly underestimated job 
losses, and in some cases even allowed them to estimate that proposed regulations would have a 
positive net jobs impact. The NERA study that while EPA claimed that its 2012 Mercury and 
Air Toxics Standard (MATS) would create 46,000 temporary construction jobs and 8,000 
permanent jobs as a result of imposing nearly ten billion dollars of new annual costs on the 
electricity generation sector, using appropriate whole economy modeling the rule would actually 
cause the equivalent of 50,000 to 85,000 lost jobs annually. 

As a result of the NERA findings, the Chamber has urged the EPA to adopt whole 
economy, or economy-wide, modeling of the economic impacts of its regulations rather than the 
piecemeal and incomplete approach the agency has traditionally used. The EPA recently 
convened a Science Advisory Board panel to explore the subject of using such models in its 


^ See. e.g., 42 U.S.C. § 7621(a). 

Michael Greenstone, Jolni A. List, and Chad Srverson. 2012. The effects of enviromnental regulation on the 
competitiveness of U.S. manufacturing. NBER Working Paper 18392. MIT Department of Economics Working 
Paper No. 12-24. 

R. Hamia. 2010. US cm ironmcnlal regulation and FDl: evidence from a panel ofUS-based multinalional firms. 
American Economic Journal: Applied Economics, 2(3): 158-189. 

NERA Economic Consulting 2013. ‘‘Estinuiting EnqjlojTnent Impacts of Regulations: A Review of EPA's 
Metliods for Its Air Rules.'' 
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rulemaking.’ The Chamber believes that whole economy modeling should be used for all EPA 
rulemakings for which compliance costs exceed one billion dollars annually. 

For example, how long does it take for displaced workers or workers who are senior in their 
positions, trades, or professions to be retrained for new jobs with comparable pay? Are 
displaced workers and, senior workers typically able to find new jobs relatively quickly, in the 
same geographic area and at comparable pay? 

While the length of time it takes displaced workers, especially senior level workers, to 
find new employment after regulation pushes them out of their old job is almost wholly 
dependent upon the health of the local economy in which they are located, it is a near certainty 
that they will never find employment at comparable pay again. Labor markets across the U.S. 
vary greatly by region, by whether they are ntral or urban, and by the local industrial mix, and 
the nationwide impact of business cycle fluctuations also play a significant role. Therefore, it is 
always hard to pin down how long any displaced worker will remain unemployed. Research by 
Walker has shown that workers in newly regulated industries have faced significant lost 
earnings, largely as a result of persistent unemployment and subsequent underemployment for 
workers displaced as a result of regulation.* Other research by Walker found that a non- 
attainment designation (for ozone NAAQS) for an area resulted in the local labor force having 
the present discounted value of lifetime earnings reduced by 20%.^ Job displacement caused by 
regulation is a serious, long-term problem that follows the affected workers for the rest of their 
working lives. 

What kinds of jobs are typically harmed by the regulations resulting from the types of 
agreements mentioned above? 

Job losses from regulation are most obvious in the industries directly impacted by new 
regulatory requirements, or by industries closely connected in the supply chain. When businesses 
are required to borrow and spend money for regulatory compliance, they often have less ability 
to invest elsewhere, such as on research and development or equipment. For example, while the 
MATS rule discussed above will not be fully implemented for another year, the rule is already 
having major employment impacts on the coal industry.'** However, it will also have impacts on 
additional, related industries, such as railroads (the primary method of shipping coal) and 
industries that use a lot of electricity, such as manufacturing. In fact, in the research for the 
Chamber cited previously NERA estimated that a number of EPA Clean Air Act rules would 
have significant negative employment impacts on manufacturing. 


^ htt p://VQsemite-epa.gor /sab.isabneQple.nsf/\VebCoiniiijtteesSubco nii nitleeSfJ:CQnom\ - 
vvidc%2()Modciing%20P3ncl. 

Reed Walker. 20 12. The Transitional Costs of Sectoral Reallocation: Evidence from the Clean Air Act and tlie 
Workforce. US Census Bureau Center for Economic Studies Paper No. CES-WT- 12-02. 

^ W. R. Walker. The transitional costs of sectoral rcallocation: crddcncc from the Clean Air Act and the workforce, 
the Quarterly .Journal of Economics, 1 787-1 K.rO 

See IVa.shington Post, "Sludv: Coal Indusliy Lost Nearly 50,000 Jobs in Jusl Five Years” (April 1. 2015) 
(allributing dramatic rcduclion in coal industry jobs to iiuiltiplc factors, including “increased regulatory inilialivcs by 
the Obama administration” and noting tliat workers in affected coal regions do not typically get newly -created jobs 
in natural gas and renewable energy' industries). 
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A 201 0 study by the Swedish Agency for Growth Policy Analysis evaluated regulatory 
burdens across nations and the effects of regulations on economic growth and vitality. The study 
found that higher regulatory burdens (1) raise the costs of business operations, (2) make capital 
financing more expensive and harder to obtain, and (3) act as a barrier to entry for new firms, 
resulting in less competition and less ability to innovate and adapt to new economic conditions or 
new technologies. Countries having a heavier regulatory environment were found to be less 
entrepreneurial and to experience significantly slower growth of per capita income. In sum, 
excessive regulation results in a stagnant, ossified economy and an overall standard of living that 
is lower than that found in countries with similar resources but less burdensome regulations." 

Regulators too optimistically assume that workers who are displaced from long-held jobs 
by regulations will quickly find new, comparable work. Tn reality, many workers never return to 
full-time work, and those who do often earn below their previous wage levels long after re- 
employment. The Bureau of Labor Statistics’ Displaced Worker Survey in January 2012 found 
that among the 6. 1 million workers who lost long-tenured jobs between 2009 and 2011, 44% 
were still unemployed up to three years later. 

Workers age 60 or older are the most likely to be unemployed or not in labor force," and 
more than half of those without jobs drop completely out of the labor force, and simply give up 
looking for work (see Figure 2). For workers age 65 and older the proportion remaining jobless 
is 75%. Further, BLS data shows that even for workers in their 20s, more than 30 percent remain 
jobless up to three years after losing a job that they had held for a significant time. 

Similarly, regulators usually assume that workers who lose jobs because of their 
regulatory decisions will find new jobs that pay as well as lost jobs. The reality is that even 
when displaced workers find newjobs, those jobs pay less than their lost jobs. The earnings loss 
is greater for older displaced workers, and the earnings loss is not just temporary. Studies of 
payroll records show that the negative impacts last for decades. Twenty years after losing a 
long-tenured job, workers earn 15% to 20% less than comparable workers who experienced no 
job loss (see Figure 3)." 


^ ^ Swedish Agency for Growth Policy' Analysis, ’Tlic Economic Effects of the Regulatory' Burden.” Report 
20 1 0: 1 4. wwvy.grpvylli'rnaiy sis.se. 

U.S. Cliainbcr analy sis of inicro-dala findcpcndcnl rcspondctil records) flics of lire Displaced Worker Surv ey 
supplcrncul to lire Currcul Population Survey publislicdby the Bureau of Labor Slalislics/Ccnsus Bureau at 
litlD:/7l!iedat;ov’eb.nWThePataWcb,''launehDF,A.litiiil. 
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Ftgmtt 2 

Many Displaced Workers Stay Jobless 
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Over the past 40 years, many .American industries have declined or disappeared that were 
once the economic bulwarks of communities and the nation While a variety of factors have 
played a pan in each of these changes in the Industry structure of the economy, a common thread 
running through all of them has been the role of regulatory mandates and costs Even when 
regulations are not the primary cause of change, regulations can provide the tipping point that 
leads to plant closures and adverse economic impacts that otherwise might have been avoided or 
cushioned over time 
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The workers who lose their jobs today because regulation forces the plants where they 
have invested their working lives to shut down typically do not have the skills needed to take the 
new jobs that EPA promises will materialize, and typically new jobs when they materialize are in 
different places than the jobs destroyed. For example, the basic idea that a job lost today at a 
power plant in Ohio that shuts down will be replaced within a year or two by a new job at an 
electric vehicle plant in California is little comfort for workers who need to feed their families 
and to make their mortgage payments in Ohio today. 

Consider the potential economic losses faced by just the 2,000 Appalachian coal miners 
who lost their jobs in May and June 2012. Based on average experience reported in the most 
recent BLS survey of displaced workers, 860 of those 2,000 workers can expect to still be jobless 
(either looking for work or given up looking) three years from now. Based on the average hourly 
pay of production workers in the coal mining industry,*"* those 860 workers and their families can 
expect each to lose over $151,000 in income from three years of joblessness. That amounts to a 
total economic loss of $126 million for those 860 families over three years and more losses as 
more years of joblessness accumulate. 

What of the other workers, the ones who are lucky enough to find new jobs within three 
years? Based on the averages from current average duration of unemployment published by 
BLS, even they will face 39 weeks of unemployment and an income loss of $38,313 each during 
their job search (totaling $36.7 million for those 1,140 workers and their families.) The 
displaced worker survey data also suggests that 61 5 of them will have to take a significant cut in 
pay when they do find new work, adding further to the burden that they carry from their j ob 
displacement. 

The table below shows the employment decline in a few of the industries significantly 
affected by EPA rulemaking since 1990.'^ Furniture, steel, sawmills/wood preserving and 
underground coal mining have been particularly hard-hit, each losing over 40 percent of the jobs 
that existed in 1990. The six industries shown accounted for over one million jobs in 1990 and 
by 2011, job losses totaled 472,300, 


Tabic A 

Employment Losses Selected Industiies 199U to 2U11 


Employment 

(thousands) 

Percent Change 

Bituminous coal and lignite surface mining 

17.1 

3(1.6% 


According to Biiicau of Labor Statistics Occupational Employment and Earnings Survey data for May 2011, 
average lioiuly pay was $24.3 1 per horn. Weekly and annuaj earnings do are based on 40 hours per week and do not 
include overtime pay that many miners receive. 

The change in cmploymcnl by industry was calculated by a U.S. Cliatnbcr analysis orantuial average employment 
by induslty' data publislicdby BLS tor 1990 and for 201 1. In each case, the published 201 1 average annual 
cmploymcnl level was subtracted from llic 1990 level lo oblain tlic diCTcrcnccs indicated in llic cltart (in each case 
the difference is a loss, because 2011 total employment for each industry' wtis less than the 1990 level. The 
percentage cliange was calculated as the job loss totil divided by tlte 1990 employment level. 
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Bituminous coal underground mining and anthracite 
mining 

32.8 

40.8% 

Sa>vmill$ and wood preservation 

64.0 

43.2% 

Lime, gypsum, and other nonmetallic mineral products 

16.3 

16.7% 

Iron and steel mills and ferroalloy production 

93.2 

49.9% 

Furniture and related products 

248.9 

41,4% 

Total 

472.3 

40.4% 

Source: Bureau of Labor Statistics, Current Employment Statistics series | 


Even if job growth was spurred in other industries, the reality is that 472,000 workers and 
their families were burdened with the economic costs of job loss and the necessity to search for 
and retrain for replacement jobs. In many cases they have faced many months of unemployment 
before finding new jobs. In today’s economy, according to Bureau of Labor Statistics data, the 
average job seeker has been looking for work for 39 weeks - over nine months. 

This is not an exhaustive list. It is merely a list of a few selected industries that have 
been affected by EPA regulations. While these job losses were not necessarily solely the result 
of environmental regulations, even in cases where industries were also declining for other 
reasons, it is reasonable to argue that regulatory burdens made matters worse. The important 
point is that EPA has not done the work that Congress repeatedly called for it to do with respect 
to investigating and tracking industries impacted by its regulations (past and proposed) to 
detennine the extent to which worker displacement is the result of environmental regulations and 
to consider what steps could be taken by the government to ameliorate the burdens of job 
displacement that government policy decisions impose on working families. 

Recent studies highlight the startling human dimension of unemployment. For example, 
one study of mid-career workers who lose long-held jobs found:'*' 

A worker displaced in mid-career can expect to live about one and half years less 
than a non-dlsplaced counterpart. The reduction in life expectancy is smaller for 
older workers who experience lower lifetime earnings losses and are exposed to 
increased mortality for a shorter period of time. Our results do not speak to the 
role of non-economic factors such as stress, self-worth, and happiness.*’ 


Daniel Sullivan and Till von WaclUCT. “Job Displaccnicnl and Morlalilv: An Anal) sis Using Adininislrallvc 
Data: Quarlcrly Journal of Economics, Vol. 124 (2009), number 3 (Aug), pp. 1265-1306 at 
Mp:/kht:,b.xfordj.oiimaIs^^ 1 24/3/ 1265,stiort. 

' ' Sullivan and von Wachter at 1290. 
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Moreover, the rate of suicides for unemployed workers also increased by up to ten percent.** 
These are real people, and not EPA’s computer modeled people. 

EPA needs to consider more than the supposed net impacts of a new regulation, viewed 
in isolation. While EPA’s regulations have both benefits and costs, the reality is that the winners 
and the losers are usually not the same people and usually do not even live in the same 
communities. EPA’s regulatory decisions create massive shifts in the structure of the economy, 
benefiting some workers, some communities and some industries and imposing costs or 
devastation on others. Even if EPA’s redistributive mandates yield a net benefit for society as a 
whole over time, the rapidity of change that EPA mandates and the nationwide scope of change 
is a tremendous shock to the economic system. EPA needs to consider how it can lessen the 
burdens it is placing on the workers, families and communities that it targets for losses. 

EPA could reduce the economic shocks of its rules by adopting more gradual approaches 
that phase in new standards over longer periods of time and that apply new standards only to new 
facilities, thereby cushioning the impacts on existing facilities and the communities they are 
located in. New technologies yield net benefits to society, but efficiency gains come with costs 
as jobs and industries dependent on older technologies are replaced. But in the case of 
technological change, the typical experience is gradual adjustment that cushions the shocks of 
economic change. EPA should endeavor to make its program of environmental change resemble 
more closely the successful experience of adoption of technological change. In addition to 
gradual schedules for adoption of new standards, EPA might also feature greater reliance on 
voluntary compliance, demonstrations, and incentive programs. A more gradual approach to 
regulation implementation would yield the added benefit of facilitating empirical study of effects 
to ensure that policies really are effective and on the right track. 


Id. at note 49. See also Annie Lowerv', “Death and Joblessness,’’ Washington Independent, August 17, 2010 at 
httn://washimrtonindependent.conv94925/dealli-aiid-iobIessness. 
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Mr. Amil Narang 
Regulatory Policy Advocate 
Public Citiseen 

215 Pcruisvlvonia Avenue Southeast #3 
Washington, DC 20003 

Dear Mr. Narang, 

The Committee on the Judiciary*s Subcommittee on Regulatory Reform, Commercial 
and Antitrust Law held a hearing on H.R. 348, the "'Responsibly And ^ofessionally Invigorating 
Development Act of 2015*" (RAPID Act); H.R. 712, the ""Sunshine for Regulatory Decrees and 
Settlements Act of 2015**; and. H.R. 1 155, the ""Searching for and Cutting Regulations that are 
Unnecessarily Burdensome Act of 201 S'* (SCRUB Act), on Monday. March 2, 2015 in room 
2141 of the Rayburn House OtTice Building. Thank you for your testiniony. 

Questions for the record have been submitted to the Subcommittee within live legislative 
days of the hearing. The questions addres.sed to you are attached. Wc will appreciate a full and 
complete response as they will be included in the oflicial hearing record. 

Please submit your written answers by Tuesday. April 28, 2015 to Andrea Lindsey at 
Andrea. I .indsev@mai I .housc.gov or 6240 O'Neill Federal Office Building, Washington, DC, 
20024. (i'you have any further questions or concerns, please contact or at 202>22(v7680. 

Thank you again for your participation in the hearing. 



Enclosure 


Bob Goodlatte 
Chairman 
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Questions submitted for the Record from Representative John Conyers, Jr. and 
Representative Henry C. '‘Hank’* Johnson, Jr. 

Sunshine for Regulatory Decrees and Settlements Act 

1. In his testimony before the Subcommittee in June 2013 in opposition to H.R. 1493, the 
“Simshine for Regulatory Decrees and Settlements Act of 201 3,”* John Walke, a senior 
attorney with the Natmai Resources Defense Council, argued that “[ujnsubstantiated 
chai'ges from those with an anti-regulatory political agenda should not form the basis for 
legislation.” Do you agree? 

2. Please explain how' consent decree practices have resulted in beneficial settlements for all 
parties — including coiporations — and produced good environmental outcomes. 

3. How would H.R, 712 undermine judicial authority? 

4. Why did Congre.ss allow citizens to file suits against agencies? 

5. What legal mechanisms are in place that would address the supposed “sue and settle” 
problem? 

6. Under what circumstances docs an agency typically agree to settle when it is sued for 
failure to issue a rule? 

7. What are the principal flaws in the Chamber of Commerce’s repoil entitled “Sue and 
Settle: Regulating Beliind Closed Doors’’?^ 

SCRUB Act 

1. What are some of the problem.? with the proposed “i-eguiatory cut-go” requirements 
contEjined in Title II of the SCRUB Act? 

2. Title II of the SCRUB Act requires agencies to eliminate rules identified by the 
Commission and agreed to in a joint resolution by Congress. 

Are agencies able to simply rescind rules, or would agencies be required to go tlirough the 
same notice-and-comment process that was required to issue the rule in the first place? 

3. In a May 2012 article in Bloombergs Mr, Kovacs stated that rescinding a rule is “just as 
hard as proposing one; it litemlly takes a full rulemaking process.”^ Do you agree? How 
long does a full rulemaking process take? 


‘ Hearing on H.R. 1493, the. ' Sunshine for Regulatory Decrees andSeitlemsntt Actof2013, " Before theSubcomm. 
on Courts. Commercial and Administrative L. of the H. Comm, on the Judiciary, I !3Jh Cong, 1 (20:3), 

^ Wiliiam L., Kovaci et al,, Sue and Settle: Regulating Behind Closed Doors, U.S. CH/U,iBEKOF COMMERCE (May 
2013), htt.p.s://%v\vw.u3c]'ian:ber.cc5ni/'sites/ddaulb-Tiles/doc’.jments/files,'SURANDSHTTLERE.PORT-Fina!.pdf. 
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4 . What are the ramifications of requiring the White House Office of Information and 
Regulatory Affairs (OIRA) to review certifications of independent agency cost estimates 
imder section 203 of the SCRUB Act? 

5. With respect to the current processes and procedures for retrospective review, how’ have 
agencies implemented Executive Orders 13,563 and 13,579? 

6. Section 553(e) of the Administrative Procedure Act states that ‘'[e]ach agency shall give 
an interested person the right to petition for the issuance, amendment, or repeal of a rule.’’ 
How often is tills process utilized? Does it already pemiit public participation in the 
regulatory process? 

7. In a December 2014 report commissioned hy the Administrative Conference of the 
United Stales (ACUS), Professor Joseph E. Aidy, an. Assistant Professor of Public Policy 
at Plarvard's John F. Kennedy School of Government, notes that even “absent a joint 
resolution, the recommended list of rules still imposes a meaningful constraint on 
regulators.”'^ How does the SCRUB Act affect agency rulemaking even wtiere Congress 
docs not approve or has not yet approved the Commission’s recommendations through a 
joint resolution? 

8. In his 2014 report, Professor Aldy also found that regulatory cut-go is “inconsistent witli 
fundamental principles of regulator)' policy” because it subverts tlie role of go^'e^nment, 
v'hich is “to correct failures in the operation of markets” through market interventions 
that maximize net social beneilLs.’'^ What is your response? 

9. At several points in the SCRI.IB Act, tlie term “costs to tlie United States economy” 
appeal's, but it is not defined. The bill also uses terms such as “excessive compliance 
costs” and “excessively burdensomv^.” How would a court construe these terms if 
challenged? Would the court in essence be forced to define portions of the SCRUB Act? 

10. The SCRUB Act also states chat the Commission is required to “identify the annual cost 
of the rule,” but is silent about the rule’s benefit. Tims, if the ammal cost of the rule is 
$20 million, but its benefits are $200 million, is that relevant to the Commission’s 
analysis? 

1 1 . Under titles I and III of the SCRUB Act, would an agency that has eliminated a rule 
identified by the Commission- - one that hypothetically has a cost of $10 million and 


^ Cheryl Bolen. V/hite House Continues Efforts ToEevlew, Reduce Regvlatlofts, Bloombei^C GOV’T (May 14. 2012, 
10:28 AM), http;/Avw\v.bgov. com/news iten3’7NsOkl"AG9qqM«SB(ntFS-ft’A', 

Joseph Aidy, Learning from Experience: An Assesstnent of the Retrospective Reviews of Agency Rules and the 
Evidence for Improving ike Design and Implementalfon of Regulatory Policy, Admin. CO.Nr. OF Tuf: U.S, (Nov, 1 7, 
2014), hUT)s:’7wvvw.acus.gov.Aitea'def2ull/H!es,'docuineTit&'A]dy%2520R.etro%2520Revie\v%2520E)raft%252Ql ]- 
17-2014, pdf. 
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benefits of S8 million — be prevented from issuing a substantially similar new rule that 
has SIO million in costs and benefits of $220 million? 

12. How does the SCRUB Act's look-back requirement differ from retrospective review 
ciirrentiy required by executive orders? 

RAPID Act 


1 . In his wTitten testimony, Mr. Kovacs argues that the major cause of delays in federal 
permitting is the mandate to conduct environmental reviews under the National 
Environmental Policy Act (NEPA). What is your response? 

2. In Ills written testimony, Mr. Kovacs lists various initiatives undertaken hy the Obama 
Administration and the Council on Environmental Quality to improve enviroinnenta! 
reviews, including guidelines to pmmote interagency cooperation. 

a) IIow' have these initiatives have changed the project-approval process under NEPA? 

b) Rather than diamatlcally amending die project-approval process under NEPA that 
would only apply to a subset of projects subject to environmental review, wouldn’t it 
make more sense to see how and whether these broad initiatives address the concerns 
you ha's^e raised? . 
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Response to Questions for the Record from Amit Narang 

Sunshine for Regulatory Decrees and Settlements Act 

1. Yes, I do agree, and would add that this statement also applies to legislation premised on the 
false notion that regulations kill jobs In a macro-economic sense or harm the economy. 

2. Consent decrees and settlements have been crucial to the public's health and safety as well as 
industry priorities. Such agreements have forced agencies to fully realize congressional intent in 
protecting the public and environment from harm, particularly with respect to air pollutants that 
Congress intended for the ERA to regulate under the Clean Air Act. Industry litigants have a long 
history of reaching such agreements with agencies as well. For example, the Clinton 
Administration's ERA reached a settlement with the American Petroleum Institute in 1995 to 
amend certain regulations. 

3. Ves, H.R. 712 undermines judicial authority by interfering with the proper rule of the judiciary to 
ensure that laws, as written by Congress and signed into law by the President, are properly 
enforced. The proper role of the judiciary is to enforce the statutory deadlines set and written 
into law by Congress. H.R. 712 obstructs this function and needlessly delays, or potentially even 
prevents the judiciary from enforcing statutory deadlines. 

4. Congress intended for citizen suits against agencies to be a crucial and fundamental way for 
everyday Americans to hold their government, and federal agencies specifically, accountable. 
Citizen suits have allowed citizens the critical right to bring agencies into court when those 
agencies have been unable to meet congressional deadlines, thereby serving as a mechanism for 
citizens to enforce legal requirements that Congress bestowed upon them. H.R. 712 tramples 
upon these foundational rights of citizens. 

5. As noted in my testimony, agencies are prohibited from making settlements that determine the 
substance of any regulations that are mandated by such settlements. This strict policy was 
formalized by Attorney General Edwin Meese during the Reagan Administration and has 
established a clear safeguard that fundamentally undermines the accusation that agencies and 
litigants are involved in determining the eventual substance of any regulations during the 
settlement negotiations. 

6. Agencies typically agree to settle when it is clear that they have little to no chance of winning 
the case in court. It would be an inappropriate use, potentially even abuse, of taxpayer funds for 
agencies to senselessly go to court knowing full well that they have no chance of prevailing upon 
the merits. Thus, it is entirely sensible for agencies to settle in these cases when the controversy 
turns on whether a non-discretionary agency action was achieved by a certain deadline 
established by law. If agencies have missed that deadline, there is no justification for agencies to 
engage in protracted litigation in court on the taxpayer's dime. 

7. There are several critical flaws that undercut the credibility of the Chamber of Commerce's 
report. First, and most importantly, the report is able to produce absolutely no evidence backing 
up its claim that the Environmental Rrotection ^ency (ERA) colluded with private litigants when 
reaching settlements over missed rulemaking deadlines. It simply lists those settlements and 
then defies logic by claiming that the fact ERA settled, thus leading to new environmental 
regulations mandated by Congress, is proof of collusion between the ERA and private litigants, in 
this case environmental groups. Second, the Report entirely ignores the many times agencies 
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have reached settlements or consent decrees with industry litigants under the George W. Bush 
administration, proving that the settlement mechanism is a neutral one that is often invoked by 
industry when they seek agency action, often deregulatory in nature, that was unlawfully 
withheld. It is hard to imagine that this omission is accidental. In any case, the fact that industry 
litigants have engaged in settlements over missed rulemaking deadlines is a glaring omission 
from the report and one that fatally weakens claims in the report that so-called "sue and settle" 
is one-sided and always cuts against Industry interests. 

Scrub Act: 

1. As I noted in my written testimony, there a number of deeply concerning issues that arise 
when imposing a "regulatory cut-go" system on the existing regulatory process. There are 
also many potential unintended and difficult to anticipate consequences that would be 
problematic. For a fuller discussion, see pages 

2. Under the bill, agencies would be required to rescind the rules identified by the 
Retrospective Regulatory Review Commission (Commission) within 60 days following joint 
Congressional approval of the Commission's recommendations. Agencies can also 
voluntarily adopt the Commission's recommendations and repeal those rules directly. 
Irrespective of Congressional approval. Thus, none of the rules repealed under the bill would 
go through the notice-and-comment rulemaking process. This contravenes decades of 
administrative practice and supersedes basic requirements in the Administrative Procedure 
Act (APA). In essence, rule repeals under this bill would not be subject to any public 
participation or feedback and there is no requirement that agencies justify such repeals on a 
rational basis in a rulemaking record. In effect, agencies will be forced to treat rule repeals 
very differently than development of new rules, which is not surprising given the bill's 
primary and one-sided objective is deregulation. Nonetheless, such a process for rule 
repeals is In conflict with foundational and long-settled principles ensuring fairness, 
transparency, and rationality in the rulemaking process. 

3. Mr. Kovacs is right that undercurrent law, the APA requires agencies to follow the same 
process when rescinding rules as they must follow when promulgating new ones. Although 
the amount of time a full rulemaking typically takes is highly variable depending on the 
nature of the rule and the agency Implementing it, for those rules that provide the most 
economic and non-economic benefits to consumers, working families, and the public, it is 
not unusual for such rules to take several years and even decades to complete. Indeed, it is 
frustration with the possibility that deregulatory measures could take this long that appears 
to be the motivation behind the SCRUB Act and its "fast-tracking" of rule repeals in the first 
place. 

4. Allowing OIRA to review cost estimates from independent agencies would compromise 
those agencies' independence from the Executive Branch, thereby defying Congressional 
design and intent when designating independent agencies as such. 

5. Agencies have been implementing Executive Orders 13,563 and 13,579 in a robust fashion, 
identifying numerous rules to repeal, modify, or strengthen, and according to Obama 
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Administration figures, saving the public over 20 billion dollars in compliance costs over the 
next 5 years. The Obama Administration intends to continue the retrospective review 
efforts throughout the remainder of the President's term. 

6. The Section 553(e) petition process under the APA is one of the best ways for the public to 
identify an issue, problem, or concern for agencies that is within the agency's legal 
jurisdiction to address. Currently, the Administrative Conference of the United States is 
undertaking a study that should shed more light on how often the process is utilized and 
what reforms, if any, should be made to the process. Public Citizen has used section 553(e) 
to petition agencies numerous times in the past, including petitions that were accepted and 
are currently pending in rulemakings, as well as petitions that are currently awaiting review 
before agencies. One of the features of the petition process that makes it effective for 
public participation is the requirement that agencies respond to such petitions within a 
reasonable amount of time, often 90 days. 

7. I agree with Professor Aldy that identification of rules that merit repeal by a congressionally 
authorized commission carries its own weight that will incentivize agencies to scrutinize 
such rules closely and potentially undertake those repeals independently. The flexibility of 
this approach has many advantages compared to the highly prescriptive approach in the 
SCRUB Act. 

8. The lack of flexibility in the regulatory cut-go approach, combined with the inability for 
agencies to consider and adopt regulatory measures that have higher net benefits for the 
public, but could impose costs that are higher than allowed under regulatory cut-go, all 
confirm Professor Aldy's finding that regulatory cut-go is inconsistent with fundamental 
principles of regulatory policy. 

9. The SCRUB'S lack of explicit and precise definitions for these terms is problematic and may 
require judicial intervention to clarify if it was to become law. In particular, the ambiguity 
with respect to the term "costs to the economy" renders the bill unworkable given the 
crucial nature of the cost component In the regulatory cut-go process enshrined in title II of 
the bill. 

10. Under the bill, only the cost of the rule would be relevant, irrespective of the benefits and 
the magnitude with which those benefits outweigh the rule's costs. 

11. Assuming that the agency does not have additional cost savings to apply to promulgation of 
new rules, the hypothetical would be accurate in describing the effect of the SCRUB Act. The 
bill would operate to block an agency from putting forth a new rule that is substantially 
more beneficial to the public simply by virtue of the repealed rule's cost being slightly lower 
than the new rule's costs. 

12. There are two primary differences. First, as mentioned previously, the SCRUB Act does not 
allow for notice and comment from the public prior to repeal of the rule by the agency, 
whereas as retrospective review orders implemented by the Executive Branch follow APA 
procedures allowing for notice and comment along with regulatory impact analysis if 
applicable. Second, the SCRUB Act does nothing to strengthen or modify ineffective rules or 
identify regulatory gaps that must be addressed through new regulatory standards. In 
contrast, the retrospective review process undertaken by executive order has the virtue of 
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being balanced in its approach by seeking out rules to strengthen or identifying regulatory 
gaps. A good example of this is the new protections for service-members against predatory 
iending under the Military Lending Act. The Department of Defense has identified this 
critical new regulation as one that is being strengthened under the Executive Order 
authorized retrospective review effort. 


RAPiD Act: 

1. Mr. Kovacs is incorrect, in fact, there are numerous causes for deiays in federal permitting 
entirely exclusive from the NEPA review process. Those reasons, often including significant local 
opposition to the approval of the project's permit, are further detailed in my written testimony. 

2. My understanding is that the initiatives undertaken by the Obama Administration and the CEQ 
have made progress in streamlining the project permit approval process. I would advocate for 
restraint in consideration of a legislative solution before the Administration's efforts have been 
allowed to work. 
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1 Uttt congress 
1st Session 


H. R. 348 


To provide Toi' improved coordination of a^'ency actions in the prepai’aUon 
and adoption of envii'onmental documents for permitting determinations, 
and for other puiposes. 


IN THE HOUSE OE REPRESENTATIVES 

Januaey 14, 2015 

Mr. Mabino (for himself, Mr. Pbtbeson, Mr. Goodlatte, Mr. McKinley, 
and Mr. Blum) inti-odueed the following bill; which was refeined to the 
Committee on the Judieiaiy, and in addition to the Committee on Nat- 
ural Resources, for a period to be subsequently determined by the Spealc- 
er, in each case for consideration of such provisions as fall within the Jii- 
I’isdlctioii of the committee concerned 


A BILL 

To provide for improved coordinafioii of agenoy aetions in 
the preparation and adoption of emironmental docu- 
ments for permittino- determinations, and for other pur- 
poses. 

1 Be it enacted hy the Senate and House of Represent a- 

2 tiwes of the United States of America in Congress assemhled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Responsibly And Pro- 

5 fessionally I mlgorating Development Act of 2015” or as 

6 the "RAPID Act”. 
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2 

1 SEC. 2. COORDINATION OF AGENCY ADMINISTRATIVE OP- 

2 ERATIONS FOR EFFICIENT DECISIONMAKING. 

3 (a) In General, — Chapter 5 of part 1 of title 5, 

4 United States Code, is amended by inserting after sub- 

5 chapter II the following: 

6 “SUBCIIilPTER ILV INTERAGENCY 

7 COORDINATION REGARDING PERMITTING 

8 “§560. Coordination of agency administrative oper- 

9 ations for efficient decisionmaking 

10 “(a) Congressional Declaration of Purpose. — 

1 1 The puiTiosc of this subehapter is to establish a framework 

12 and procedures to streamline, increase the efficiency of, 

13 and enhance cnordinatioii of agency administration of the 

14 I’egulatory review, enviiTjumental decisionmaking, and pei'- 

15 mitting process for projects undertaken, revdewed, or fund- 

16 ed by Fedei'al agencies. This subehaptei" will ensure that 

17 agencies administer the regulatoiy process in a manner 

1 8 that is efficient so that citizens are not burdened witli reg- 

1 9 ulatoiy excuses and time delays. 

20 “(b) Definitions. — F or puiposes of this sub- 

21 chapter, the term — 

22 “(1) ‘agency’ means any ageiicjg depai-tment, or 

23 other unit of Federal, State, local, or Indian tribal 

24 government; 

25 “(2) ‘categoiy of projects’ means 2 or more 

26 projects rela,tod by prijc'ct Gpe, potential environ- 
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1 mental impacts, geographic location, or another 

2 similar project feature or characteristic; 

3 “(3) ‘emdronmental assessment’ means a con- 

4 else public docnment for which a Federal ag’ency is 

5 responsible that senres to — 

6 “(A) briefly provide sufficient evidence and 

7 analysis for determining whether to prepare an 

8 environmental impact statement nr a finding of 

9 no significant impact; 

10 “(B) aid an agency’s compliance with 

1 1 NKPA W'hen no envdromneiilal impact state- 

12 ment is necessaiy; and 

13 “(C) facilitate preparation of an envdron- 

14 mental impact statement when one is necessarv--; 

15 “(4) ‘environmental impact statement’ means 

16 the detailed statement of significant environmental 

17 impacts required to be prepared under NBPA; 

18 “(5) ‘environmental review’ means the Federal 

19 agency procedures for preparing an environmental 

20 impact statement, environmental assessment, eat- 

21 egorieal exclusion, or other document under NFPA; 

22 “(6) ‘environmental decisionmaking process’ 

23 means the Federal agency procedures for midcr- 

24 taking and completion of any enviromneutal permit, 

25 decision, approval, review, or study under any Fed- 
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4 

1 eral law other than NEPA for a project subject to 

2 an environmental rewew; 

3 “(7) ‘environmental document’ means an eml- 

4 ronmental assessment or eneiron mental impact 

5 statement, and includes any supplemental document 

6 or docninent prepared pursuant to a eouit order; 

7 “(8) ‘findinj>' of no significant impact’ means a 

8 document by a Fcdcsral agency briefly pu’esenting the 

9 reasons why a project, not otherwise subject to a 

10 categorical exclusion, will not have a sigthfieant ef- 

1 1 feet on the human environment and for which an en- 

12 ^dronmental impact statement therefore will not be 

13 prepared; 

14 “(9) ‘lead agency means the Federal agency^ 

15 preparing or responsible for preparing the enriron- 

16 mental docuinent; 

17 “(10) ‘NEPA’ means the National Bnviron- 

18 mental Policy Act of 1969 (42 F.S.C. 4321 et seq. ); 

19 “(11) ‘project’ means major Federal actions 

20 that are construction aetirities undertaken with Fed- 

21 eral funds or that are construction activities that re- 

22 quire approval by a permit or regulatoiy decision 

23 issued by a Federal agency; 

24 “(12) ‘project sponsor’ means the agency or 

25 other entityy including any private or public-private 
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5 

1 entity, that seeks approval for a project or is otlier- 

2 tyse responsible for undertaking a project; and 

3 “(13) ‘record of decision’ means a document 

4 prepared by a lead agency under NEPA following an 

5 environmental impact statement that states the lead 

6 agency’s decision, identifies the alternatives consid- 

7 ered by the agency in reaching its decision and 

8 states wlatlier all practicabk; means to avoid or inin- 

9 imize eiiviromnental haim fi-oin the alternative se- 

10 lected have been adopted, and if not, why they were 

1 1 nut adopted. 

12 “(e) Preparation of Environmbxtal Dogu- 

13 MENTS. — Upon the request of the lead agency, the project 

14 sponsor shall be authorized to prepare any document for 

15 puiposes of an environmental rerieiv required in support. 

16 of any project or approval by the lead agency if the lead 

17 agency furnishes oversight in such preparation and inde- 

18 pendently evaluates such document and the document is 

19 ap[)roved and adopted by the lead agency prior to taking 

20 any action or making any approval based on such doeu- 

2 1 ment. 

22 “(d) Adoption .'Ind Use of Documents. — 

23 “(1) Documents prepared under nepa. — 

24 “(A) Not moi'e than 1 envii-oninental im- 

25 pact statement and 1 enrironmental assessment 
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1 shall be prepared under NEPA for a project 

2 (except for suppleinental euviromTieTital doeu- 

3 ments prepared under XEPA or emdronniental 

4 documents prepared pursuant to a court order), 

5 and, except as otherwise prodded by law, the 

6 lead agency shall prepare the emnronmental im- 

7 pact statement or endroninental assessment, 

8 r\ft(;r the lead agency issues a record of deci- 

9 sion, no Federal agency responsible for making 

10 any approval for that project maj’ rely on a doe- 

1 1 ument other than the emdronniental document 

12 prepared by the lead ageings 

13 “(B) I'pon the request of a project spon- 

1 4 sor, a lead agency may adopt, use, or rely upon 

15 secondarx^ and cumulative impact analyses in- 

1 6 eluded in any environmental document prepared 

17 under NEPA for projects in the same geo- 

18 graphic area where the secondary and cumu- 

19 lative impact analyses provide iriforTuation and 

20 data that pertains to the NEPA decision for the 

21 project under review. 

22 “(2) State environmental documents; 

23 supplemental documents. — 

24 “(A) Upon the request of a project spon- 

25 sor. a lead agency may adopt a document that 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


7 

has been prepared for a project under State 
laws and procedures as the environinental im- 
pact statement or environmental assessment tor 
the project, provided that the State laws and 
procedures under which the document was pre- 
pared prowde environmental protection and op- 
portunities for public involvement that are sub- 
stantially e(iuival(;nt to XEPA. 

‘‘(B) An environmental documejit adopted 
under subparagi'aph (A) is deemed to satisfy 
the lead agency’s obligation under NEPA to 
prepare an environmental impact statement or 
environmental assessment. 

“(C) In the case of a document described 
in subparagi'aph (A), during the period after 
preparation of the document but before its 
adoption by the lead agency, the lead agency 
shall prepare and publish a supplement to that 
document if the lead agency determines that — 
“(i) a significant change has been 
made to the project that is relevant for 
puq.)oses of environmental review of the 
project; or 

‘‘(ii) there have been significant 
changes in circumstances or availability of 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 


25 


8 

information relevant to the emdronmental 

review for the project. 

“(D) If the agencjr prepares and publishes 
a supplemental document under subparagraph 
(C), the lead agency may solicit comments from 
agencies and the p^iblic on the supplemental 
document for a period of not more than 45 
days beginning on the date of the; publication of 
the su[)plement. 

“(E) A lead agency shall issue its record of 
decision or finding of no significant impact, as 
appropriate, based upon the document adopted 
under subpara,gi-aph (A), and any supplements 
thereto. 

“(3) Contemporaneous projects. — If the 
lead agency determines that there is a reasonable 
likelihood that the project will have similar eimron- 
mental impacts as a similar project in geographical 
proximity to the project, and that similar project 
was subject to emironmental reedew or similar State 
procedures within the 5-year period immediately pre- 
ceding the date that the lead agency makes that de- 
termination, the lead agency may adopt the environ- 
mental document that I'esidted from that envii'on- 
mental review or similar State procedure. The lead 
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1 agency niaj^ adopt such an emironniental document, 

2 if it is prepared under State la,ws and procedures 

3 only upon making’ a favorable determination on such 

4 eindronmentai document pursuant to paragraph 

5 (2)(A). 

6 “(e) PABTICIl’ATiNG AGENCII'IS. 

7 “(1) lx GENERAL. — The lead agency shall be 

8 responsible for iimting and desigitating pai'tioipating 

9 ag’encies hi aceoi’daiice with tliis subsection. The 

10 lead agency shall protide the imitation or notice of 

1 1 the designation in iviiting. 

12 “(2) Federal participating agencies. — Any 

13 Federal agency that is required to adopt the emi- 

14 ronmeiital document of the lead agency for a project 

15 shall be desig-nated as a participating agency and 

16 shall collaborate on the preparation of the emiron- 

1 7 mental document, unless the Federal agency informs 

18 the lead agency, in writing, by a time specified bji 

19 the lead agency in the designation of the Federal 

20 agency that the F ederal agency — 

21 “(A) has no jurisdiction or authority with 

22 respect to the project; 

23 “(B) has no expertise or information rel- 

24 evant to the project; and 
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1 “(C) does not intend to submit comments 

2 on the project. 

3 “(3) IxviTATiON. — The lead agency shall iden- 

4 tify, as early as practicable in the enviromnental re- 

5 view for a project, any agencies other than an agen- 

6 cy described in parag»-aph (2) that may have an in- 

7 terest in the project, including, where apijropriate, 

8 Cxovei'nors of affcsctod States, and hcsads of appro- 

9 piiate tribal and local (itieludhig county) g’overn- 

10 ments, and shall imdte such identified agencies and 

1 1 officials to become participating agencies in the eml- 

12 ronmental rewew for the project. The imitation shall 

13 set a deadline of 30 days for responses to be sub- 

14 mitted, which may onl^^ pe extended by the lead 

15 agency for good cause shown. Any agency that fails 

16 to respond prior to the deadline shall be deemed to 

17 have declined the imitation. 

18 “(4) Effect of dbglinixg PiCRTiciPATiNG 

19 .-^GiCNCY i.NVTTATiON. — Any ag'ency that declines a 

20 designation or imitation by the lead agency to be a 

21 participating ag’ency shall be precluded from submit- 

22 ting comments on any document prepared under 

23 NEPA for that project or taking any measures to 

24 oppose, based on the eriviroumeutal i-eview, any pei'- 

25 mit, license, or approval related to that jaroject. 
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1 “(5) Effect op designation. — Designation 

2 as a iiarticipating ag’ency under this subsection does 

3 not impljr that the participating agency — 

4 “(A) supports a proposed project; or 

5 “(B) has any jurisdiction over, or special 

6 expertise with respect to evaluation of, the 

7 Ijroject. 

8 “(6) COOPBEATIXG AGENCY. — participating 

9 ag'ency may also be designated by a lead agency as 

10 a ‘cooperating agency' under the regulations con- 

1 1 tained in part 1500 of tille 40, Code of Federal Reg- 

12 ulations. as in effect on Januaix' 1, 2011. Designa- 

13 tion as a cooperating agency shall have no effect on 

14 designation as participating agency. No agency that 

15 is not a participating agency may be designated as 

16 a cooperating agency. 

17 “(7) Concurrent revrews. — E ach Federal 

1 8 agency shall 

19 “(A) carry out obligations of the Federal 

20 agency under other applicable law coneurrently 

21 and in conjunction vlth the review required 

22 under NEPA; and 

23 “(B) in accordance with the rules made by 

24 the Council on Enviiuiimental Quality pursuant 

25 to subsection (n)(l), make and cany out such 
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1 rales, policies, and procedures as may be rea- 

2 sonably necessary to enable the agency to en- 

3 sure completion of the emdronmental reedew 

4 and eiTvdr on mental decisionmaking process in a 

5 timely, coordinated, and environmentally re- 

6 sponsible manner. 

7 “(8) Comments. — E ach participating agency 

8 shall limit its conmicmts on a project to areas that 

9 are within the authoidty and expeitise of such par- 

10 tieipating agency. Each participating- agency shall 

1 1 identify in such comments the statutory authority of 

12 the participating agency pertaining to the subject 

13 matter of its eommeirts. The lead agerrcy shall not 

14 act uporr, respond to or include in any document 

15 prepared rrtrder NEPA, arry comment submitted bj’ 

16 a participathrg agency that concerns matters that 

17 are outside of the authority arrd exjrertise of the 

1 8 commenting participating agency. 

19 “(f) Pro.ji^ct Initiation Ri<:ql:kst. — 

20 “(1) Notice. — A project sponsor shall pro\dde 

21 the Federal agency responsible for undertaking a, 

22 project with notice of the initiation of the project by 

23 prwdding a description of the proposed project, the 

24 general loeatiorr of the proposed project, arrd a state- 

25 ment of any Federal ajtprovals anticipated to be nee- 
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1 essaiy for the proposed project, for the purpose of 

2 ill forming the Federal agency that the enenr on mental 

3 reidew should be initiated. 

4 “(2) TjI'JAD agi<:nCy initiatiox. — T he agency 

5 recehdng a project initiation notice under paragraph 

6 (1) shall pi’omptly identify the lead agencj^ for the 

7 project, and the lead agency shall initiate the emd- 

8 roniiK'iital rmdew within a jxniod of 45 days after 

9 receiving’ the notice required by jjaragraph (1) by in- 

10 viting or designating agencies to become partici- 

1 1 pating agencies, or, where the lead agency deter- 

12 mines that no participating agencies are required for 

13 the project, by taking such other actions that are 

14 reasonable and necessary to initiate the emiron- 

15 mental review. 

1 6 “(g) ALTEKXATnvES AxALYSIS. 

17 “(1) Faeticipation. — ^A s early as practicable 

18 during the emdronmental review, but no later than 

1 9 during scoping for* a project requiring the prepara- 

20 tion of an environmental impact statement, the lead 

21 ag’eney shall provide an opportunity for inv'olvement 

22 bv’ cooperating agencies in determining the range of 

23 nlternativxs to be considered for a project. 

24 “(2) RiVXGE OP ALTERKATIV'ES. — Following 

25 participation under paragraph (1), the lead agency^ 
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1 shall deterniine the range of alternatives for consid- 

2 eration in any doenment which the lead agency is re- 

3 sponsible for preparing tor the project, subject to the 

4 following limitations: 

5 “(A) No EVALUATION OP CEKTAIX AT T EE - 

6 NA'I'IVT]S. — No Federal agency shall evaluate 

7 any alternative that was identified but not car- 

8 ried foi-ward for detailed evaluation in an eira- 

9 I'onmental document or evaluated and not se- 

10 leeted in any emlronniental document prepared 

1 1 under NFPA for the same project. 

12 “(B) Only feasible ait ernatttos 

13 EVALUATED. — ^AATiere a project is being con- 

14 structed, managed, funded, or undertaken by a 

15 piroject sponsor that is not a Federal agency, 

1 6 Federal agencies shall only be required to evalu- 

1 7 ate alternatives that the project sponsor coidd 

18 feasibly undertake, consistent with the purpose 

19 of and the need for the jjroject, including alter- 

20 natives that can be undertaken by the project 

21 sponsor and that ai'e technically and eeonomi- 

22 cally feasible. 

23 “(3) Methodologies. — 

24 “(A) In GENEKAL. — The lead agency shall 

25 determine, in collaboration with coopierating 
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1 agencies at appropriate times during the eini- 

2 ronnieutai review, the methodologies to be used 

3 and the level of detail required in the analysis 

4 of each alternative for a project. The lead agen- 

5 cy shall include in the emironinental document 

6 a description of the methodologies used and 

7 how the methodologies were selected. 

8 “(B) No EVALUATION OF IXAPPROPELiTE 

9 ALTERXATI\rES. — 5Vhen a lead agency detei-- 

10 mines that an alternative does not meet the 

1 1 purpose and need for a project, that alternative 

12 is not required to be evaluated in detail in an 

13 emironinental document. 

14 “(4) Preferred ALTERNATm3. — ^At the dis- 

15 cretion of the lead agency, the preferred alternative 

16 for a project, after being identified, may be devel- 

17 oped to a higher level of detail than other alter- 

1 8 natives in order to facilitate the development of miti- 

1 9 gation measures or concurrent compliance with other 

20 applicable laws if the lead agency determines that 

21 the development of such higher level of detail will 

22 not prevent the lead agency from making an irnpar- 

23 tial decision as to wiicthcr to accept another altcr- 

24 native which is being eoiisidei'ed in the envii'on- 

25 mental reiiew. 
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“(5) Employment analysis. — The evaluation 
of each alternative in an en’^aronmental impact state- 
ment or an emlronmental assessment shall identify 
the potential effects of the alternative on employ- 
ment, including' potential short-term and long-term 
employment increases and reductions and shifts in 
employment. 

“(li) Coordination AND Sohbdttling. — 

“(1) Coordination pl.4n. — 

“(A) In general. The lead agency shall 
establish and implement a plan for cooi'dinating 
public and agency participation in and comment 
on the enviromnental review for a project or 
categmy of projects to facilitate the expeditious 
resolution of the environmental review. 

“(B) SCHEDELB. 

“(i) In general. — The lead agency 
shall establish as part of the coordination 
plan for a project, after consultation with 
each participating agency and, where appli- 
cable, the project sponsor, a schedule for 
completion of the emiron mental review. 
The schedule shall include deadlines, con- 
sistent with subsection (i), for decisions 
under any- other Federal laws (including 
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the issuance or denial of a permit or li- 
cense) relating to the project that is cov- 
ered bj^ the schedule. 

“(ii) PaCTOKS fob CONSIDI'^R- 
ATION. — In establishing the schedule, the 
lead agency shall consider factors such 
as — 

“(1) the responsibilities of par- 
tici[)ating agencies under applicable 
laws; 

“(II) resources available to the 
paiticipating agencies; 

“(ni) oveiiill size and complexity 
of the project; 

overall schedule for and 
cost of the project; 

“(V) the sensitivity of the natural 
and historic resources that could be 
affected by the project; and 

“(n) the extent to which similar 
projects in geographic proximity were 
recently subject to emironniental re- 
view or similar State procedures. 

“(ili) COMPALtNCE WUTH THE SCHED- 
ULE. — 
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“(I) ^311 participating agencies 
shall comply with the time periods es- 
tablished ill the schedule or with any 
modified time peiiods, where the lead 
agency modifies the schedule pursuant 
to subparagraph (!)). 

“(11) The lead agency shall (hs- 
rcgard and shall not respond to or in- 
clude in any doeuineut [iiepared under 
NEPA, any comment or information 
submitted or any finding made by a 
participating agency that is outside of 
the time period established in the 
schedule or modification pursuant to 
subparagraph (D) for that agenejis 
eoinmerit, submission or finding. 

“(Ill) If a participating agency 
fails to object in writing to a lead 
agency decision, finding or request for 
concurrence within the time period es- 
tablished under law or by the lead 
agency, the agency shall be deemed to 
have concurred in the decision, finding 
or request. 
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1 “(C) COXSISTENGY WITH OTHER TIME PE- 

2 KIODS. — A scliediile iiTider subparagraph (T>) 

3 shall be consistent with any other relevant time 

4 periods established under Federal law. 

5 “(D) Modification. — The lead agency 

6 may — 

7 “(i) lengthen a sehednle established 

8 under subparagraph (B) for good cause; 

9 and 

10 “(ii) shorten a schedule only vdth the 

1 1 concurrence of the cooperating agencies. 

12 “(E) DisSEfflNATTON. — A copy of a sehed- 

13 ule under subparagra-ph (B), and of any modi- 

14 fications to the schedule, shall be — 

15 “(i) proidded within 15 days of com- 

16 pletion or modification of such schedule to 

17 all participating agencies and to the 

18 prqiect sponsor; and 

19 “(ii) made available to the public. 

20 “(F) Roles and responsibility op 

21 LEAD AGENCY. — AVith respect to the environ- 

22 mental rewew for any project, the lead agency 

23 shall have authority and responsibility to take 

24 such actions as are necessary and pi'opei', with- 

25 in the authority of the lead agency, to facilitate 
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1 the exiiediticnis resolution of the emdronniental 

2 review for the project. 

3 “(i) DeadIjINES. — The following deadlines shall 

4 appljr to any pi-oject subject to rewew^ under NEPA and 

5 any deeision under any Federal law' relating to such 

6 project (including the issuance or denial of a pennit or 

7 license or any required finding); 


8 “(1) EXVIEONMENTAL EEtUBW DE.ADLIXES. 

9 The lead ageticy shall complete the environmental 

10 review' w'ithin the following deadlines: 

11 “(A) Envuroxvientaij impact state- 

12 MENT PROJECTS. — For projects requiring prep- 

13 aration of an environmental impact statement — 

14 ‘‘(i) the lead agency shall issue an en~ 

15 vironmental impiact statement within 2 

16 years after the earlier of the date the lead 

17 agency receives the project initiation re- 

18 quest or a Notice of Intent to Prepare an 

19 Environmental Impact Statement is pnb- 

20 lished in the Federal Register; and 

21 “(ii) in circumstances where the lead 

22 agency has prepared an environmental as- 

23 scssmcnt and dotcrniinod that an emiron- 

24 mental impact statement will be required, 

25 the lead agency shall issue the environ- 
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1 mental impact statement within 2 years 

2 after the date of publication of the Notice 

3 of Intent to Prepare an Erolronmental Im- 

4 pact Statement in the Federal Register. 

5 “(B) ENVIKOXilENTziL ASSESSMENT 

6 PROJECTS. — For projects i-equiring preparation 

7 of an emlronmental assessment, the lead agen- 

8 cy shall issue a finding of no significant impact 

9 01 ’ f)uhlish a Notice of Intent to Prepai'e an En- 

10 \jronmental hnpact Statement in the Federal 

1 1 Register wthin 1 year after the earlier of the 

12 date the lead agency receives the project initi- 

13 ation request, makes a decision to prepare an 

14 emironmental assessment, or sends out partici- 

15 pating agency imatations. 

16 “(2) Extensions. — 

17 “(A) Requirements. — llie emdronmental 

1 8 review deadlines may be extended only if 

19 “(i) a different deadline is established 

20 by agreement of the lead agency, the 

21 prcjeet sponsor, and all participating agen- 

22 cies; or 

23 “(ii) the deadline is extended by the 

24 lead agency for good cause. 
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1 “(B) Limitation. — The emdronmental re- 

2 \new shall not be extended by more than 1 ^^ear 

3 for a project requiring preparation of an envi- 

4 ronmental impact statement or by more than 

5 180 days for a project requiring preparation of 

6 an en’vnroiimenta] assessmcTit. 

7 “(3) ENVIKONMENTitL RB\UBW COMMENTS. 

8 “(A) Comments on draft EmuEON- 

9 MENTAL impact STATEMENT. — For comments 

10 agencies and the public on a draft enwon- 

1 1 mental impact statement, the lead agency shall 

12 establish a comment period of not more than 60 

13 days after publication in the Federal Kegister 

14 of notice of the date of public availability of 

15 such document, unless — 

16 “(i) a different deadline is established 

1 7 by agreement ol' the lead agency, the 

18 prqject sponsor, and all participating agen- 

1 9 cies; or 

20 “(ii) the deadline is extended by the 

21 lead agency for good cause. 

22 “(B) Other comments. — F or all other 

23 comment periods for agency or public comments 

24 in the environmerital review process, tlie lead 

25 agency shall establish a comment period of no 
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1 more than 30 days from availability of the ma- 

2 terials on which comment is requested, unless — 

3 “(i) a different deadline is established 

4 by agreement of the lead agency, the 

5 project sponsor, and all participating agen- 

6 cies; or 

7 ‘"(ii) the deadline is extended by the 

8 haul agency for good <;a,use. 

9 “(4) Deadlines foe decisions under 

10 OTHBB LAWS. — Notwithstanding any other provision 

1 1 of law, in any case in wliich a decision under any 

12 other Federal law' relating to the undertaking of a 

13 project being reDew'ed under NEPA (including the 

14 issuance or denial of a permit or license) is required 

15 to be made, the following deadlines shall apply: 

16 “(A) Decisions peioe to eegoed op de- 

17 CTSION OE FINDING OF NO SIGNIFICANT IM- 
IS PACT. If a Federal agency is required to ap- 

19 prove, or otheri\ise to act upon, a permit, li- 

20 cense, or other similar application for approval 

21 related to a project prior to the record of deci- 

22 sion or finding of no significant impact, such 

23 Federal agency shall approve or othei-wise act 

24 not later than the end of a 90-day period begin- 

25 ning — 
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“(i) after all other relevant agency re- 
\new related to the project is complete; and 
“(ii) after the lead agency publishes a 
notice of the availability of the final eTnd- 
ronmental impact statement or issuance of 
other final environmental documents, or no 
later than such other date that is otherwise 
required by law, whichever event occurs 
fii-st. 

“(B) Other decisions.— AVith regard to 
any approval or other action related to a project 
bj^ a PederaJ agency that is not subject to sub- 
paragrapli (A), each Federal agency si tail ap- 
prove or otherwise act not later than the end of 
a period of 180 days beginning — 

“(i) after all other relevant agency re- 
view related to the project is complete; and 
“(ii) after the lead agency issues the 
record of decision or finding of no signifi- 
cant impact, unless a different deadline is 
established by agTeement of the Federal 
agency, lead agency, and the project spon- 
sor. w’hero applicoble, or the deadline is ex- 
tended by the Federal agency foi- good 
cause, provided that such extension shall 
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not extend beyond a period that is 1 year 
after the lead agency issues the record of 
decision or finding of no significant im- 
pact. 

“(C) R\iluke to act. — In the event that 
any Federal agencA^ fails to appi-ove, or other- 
wdse to act upon, a permit, license, or other 
similar ap];)lication for approval related to a 
project within the applicable deadline described 
in subparagraph (A) or (B), the permit, license, 
or other similar application shall be deemed ap- 
proved by such agency and the agency shall 
take action in accordance with such approval 
within 30 days of the applicable deadline de- 
scribed ill subparagraph (A) or (B). 

“(D) Fixal agency action. — ^Any ap- 
proval under subparagraph (C) is deemed to be 
final agency action, and may not be reversed by 
any agency. In any action under chapter 7 seek- 
ing reciew' of such a final agency action, the 
court, may not set aside such agency action by 
reason of that agency action having occurred 
under this paragraph. 

“(j) Issue Identification and Resolution. — 
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1 “(1) COOPERATIOX. — The lead agency and the 

2 participating agencies shall work cooperativeh^ in ac- 

3 cordanee with this section to identify and resolve 

4 issues that could delay conniletion of the enwron- 

5 mental review or could result in denial of any ap- 

6 provals required for the project under applicable 

7 laws. 

8 “(2) Lead adencw eesponsibilitibs. — The; 

9 lead agency shall make iufoi-matiou available to the 

10 participating agencies as early as practicable in the 

1 1 emdromnental review regarding the emdromiiental, 

12 historic, and socioeconomic resources located mthiii 

13 the project area and the general locations of the al- 

14 ternatives under consideration. Such infonnation 

15 may be based on existing data sources, including ge~ 

16 ographic information systems mapping, 

17 “(3) Participating agency responsibil- 

18 ITIES. — Based on information received from the lead 

19 agency, participating agencies shall identify, as early 

20 as practicable, any issues of concern regarding the 

21 project’s potential emdronmental, historic, or socio- 

22 economic impacts. In this paragraph, issues of con- 

23 com include any issues that conld substantially delay 

24 or prevent an agency from granting a pemiit or 

25 other approval that is needed for the project. 
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1 “(4) Issue kesolution. — 

2 “(A) MI']ETING 01'^ I’AKTICIPATING AGEN- 

3 CIES. — At any time upon request of a project 

4 sponsor, the lead agency shall promptlj^ conAene 

5 a, meeting Avitli the relevant participating agen- 

6 eies and the project sponsor, to resolve issues 

7 that could delay completion of the emiron- 

8 mental re\iow or could result in denial of any 

9 api)rovals requiied for the project under appli- 

10 cable laws. 

11 “(B) Notice that resolution cannot 

12 BE ACHIEVED. — If a resolution cannot he 

13 achieved within 30 days following such a meet- 

14 ing and a determination by the lead agenej’ that 

15 all information necessary to resoAe the issue 

16 has been obtained, the lead agency shall notify 

17 the heads of all participating agencies, the 

18 project sponsor, and the Council on Emiron- 

19 mental Quality for further proceedings in a,c- 

20 eordance with section 204 of NEPA, and shall 

21 publish such notification in the Federal Reg- 

22 ister. 

23 “(k) Limitation on Use of Soc ial Cost op Car- 

24 BON. — 
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1 “(1) In general. — In the case of any environ- 

2 rnental review or emironmental decisionmaking 

3 process, a lead agency may not use the social cost 

4 of carbon. 

5 “(2) Definition. — lu this subsection, the term 

6 ‘social cost of carbo!i‘ means the social cost of car- 

7 bon as described in the technical support document 

8 entitled ‘Technical Support Document: Technical 

9 Update of the Social Cost of Caibon for- Regulatoiy 

10 Impact Analysis Under Executive Order No. 12866’, 

1 1 published by the Interagency Working Group on So- 

12 cial Cost of Carbon, United States Government, in 

13 May 2013, reUsed in November 2013, or any sue- 

14 cessor thereto or substantially n-elated document, or 

15 any other estimate of the monetized damages associ- 

16 ated with an incremental increase in carbon dioxide 

1 7 emissions in a given year. 

18 “(1) Report to Congress.— The head of each Ped- 

1 9 eral agencj^ shall report annually to (JoiigTess — 

20 “(1) the projects for which the agency initiated 

21 preparation of an emironmentai impact statement or 

22 environmental assessment; 

23 “(2) the projects for which the agency issued a 

24 record of decision or finding of no significaut impact 
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1 and the length of time it took the agency to com- 

2 plete the environmental review for each such project; 

3 “(3) the filing of any lavvsuits against the agen- 

4 cy seeking judicial review of a permit, license, or ap- 

5 piwal issued by the agency for an action subject to 

6 NEFA, iTidnding the date the complaint was filed, 

7 the court in which the complaint was filed, and a 

8 suinmoiy of the claims for wliich judicial review was 

9 sought; and 

10 “(1) the resolution of any lawsuits against the 

1 1 agency that sought judicial review of a permit, li- 

12 cense, or approval issued by the agency for an action 

13 subject to NEPA. 

14 “(m) Limitations on Ci^ms. — 

15 “(1) In GENEKAI,. — Notwithstanding any other 

16 provision of law, a claim arising under Federal law 

17 seeking judicial review of a pemiit, license, or ap- 

1 8 proval issued by a Federal agency for an action sub- 

19 ject to NEFA shall be barred unless — 

20 “(A) in the ease of a claim pertaining to 

21 a project for which an environmental review 

22 was conducted and an opportunity for comment 

23 was provided, the claim is filed by a party that 

24 submitted a comment during the euvii'oimiental 

25 review on the issue on which the party seeks ju- 
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dicial review, and such comment was suffi- 
ciently detailed to put the lead agency on notice 
of the issue upoii which the party seeks judicial 
review; and 

“(B) filed TOthin 180 days after publica- 
tion of a notice in the Federal Kegister an- 
nouncing that the permit, license, or approval is 
final pursuant to the; law und(!r which the agen- 
cy action is taken, unless a shoiier time is spec- 
ified in the Federal law pursuant to which judi- 
cial review is allowed. 

“(2) New inpob,iiation. — The preparation of 
a supplemental emironmental impact statement, 
wlien required, is deemed a separate final agency ac- 
tion and the deadline for filing a claim for judicial 
reweAv of such action shall be 180 days after the 
date of publication of a notice in the Federal Reg- 
ister announcing the record of decision for such ac- 
tion. Any claim challenging agency action on the 
basis of information in a supplemental environ- 
mental impact statement shall be limited to chal- 
lenges on the basis of that information. 

“(3) Rule op consteuction. — Nothing in 
tliis subsection shall be construed to create a light 
to judicial review or place any limit on filing a claim 
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1 that a person has violated the terms of a permit, li- 

2 cense, or approval. 

3 “(n) Categories op Projects. — The authorities 

4 granted under this subchapter maybe exercised for an in- 

5 dividual project or a categoiy of projects. 

6 “(o) EfI'T'P’TIVIi" Datio — T he requirements of this 

7 subchapter shall apply only to enrironniental reriews and 

8 enviromncaital decisionmaking processes initiated after the 

9 date of enactment of this suhchapter. In the case of a 

10 project for which an emlronmental review or environ- 

1 1 mental decisionmaking process was initiated prior to the 

12 date of enactment of this subehapter, the prorisions of 

13 subsection (i) shall appljp except that, notwithstanding 

14 any other provision of this section, in determining a dead- 

15 line under such subsection, any applicable period of time 

16 shall be calculated as begimiing- from the date of enact- 

1 7 ment of this subehapter. 

18 “(p) Applicability. Except as prorided in sub- 

19 section (p), this subchapter applies, accoi'ding to the provi- 

20 sions thereof, to all projects for which a Federal agenejr 

21 is required to undertake au euvironmeutal review or make 

22 a decision under an environmental law for a project for 

23 which a Federal agency is undertaking an orodronmental 

24 I'eview. 
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1 “(q) Savings Clause. — Nothing in this section shall 

2 be construed to supersede, amend, or modify sections 134, 

3 135, 139, 325, 326, and 327 of title 23. sections 5303 

4 and 5304 of title 49, or subtitle C of title T of dhision 

5 A of the Moving Aliead for Progress in the 21st Centiuy 

6 Act and the amendments made b}^ such subtitle (Public, 

7 Law 112-141).’\ 

8 (b) TbOhniOAL iVmendment. — T lu; tabk; of sections 

9 for chapter 5 of title 5, United States Code, is amended 

10 by inserting after the items relating to subehapter II the 

1 1 following; 

'‘SUBCIIAPTBR IIA — INTERAGENCY COORDINATION REGARDING PERMITTING 

“560, Coordination of agfcncy adniinislrativo opoi'a, lions for cfricicnt docisioii- 
inyMng.’d 

12 (c) RBGUL.4.TIONS. — 

13 (1) Council on bnvikonmental quality. — 

14 Not later than 180 days after the date of enaetment 

1 5 of this division, the Council on Euviroiimental Qual- 

16 ity shaU amend the regulations contained in part 

17 1500 of title 40, Code of Federal Regulations, to im- 

1 8 plement the profusions of this division and the 

1 9 amendments made by this dmsion, and shall by rale 

20 designate States with laws and procedures that sat- 

21 isfy the criteria under section 5r)0(d)(2)(A) of title 

22 5, United States Code. 
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1 (2) Federal agencies. — Xot later than 120 

2 da,ys after the date that the Council on Eu\irou- 

3 mental Quality amends the regulations contained in 

4 pa,rt 1500 of title 40, Code of Federal Regulations, 

5 to implement the protisions of tins dhision and the 

6 amendments made l^y this dhision. each Federal 

7 agency ttdth regulations implernentlng the National 

8 Emdronmental Policy Act of 1909 (42 IJ.S.C. 4321 

9 et seq.) shall amend such regulations to implement 
10 the provisions of this division. 
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1 14th CONGRESS w v nk ^ 1 

1ST Session H* K* I 1 Z 

To impose certain limitations on consent decrees and settlement agreements 
by agencies tliat require the agencies to take regiilatory action in accoi"d- 
anee reith the terms thereof, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 

Pbbrt;abt 4, 201.o 

Mr, Collins of Georgia (for liimself, Mr, Yoho, Mr, Latta, Mr, 
Faebntiiold, Mrs. Ellmbbs, Mr. Mabino, Mr. Goodiattb, Mr. 
Smith of Texas, Mr. Chabot, and Mr. Teott) introduced the follonmg 
bill; which was referred to the Committee on the Judiciary 


A BILL 

To impose certain limitations on consent decrees and settle- 
ment a.gi'eements by agencies that require the a.geneies 
to take regnlatoiy action in accordance with the terms 
thereof, and for other purposes. 

1 Be enacted by the Senate and House of Bepresenta- 

2 tives of the United, States of America, in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Snnsliine for Regn- 

5 latoiy Decrees and Settlements Act of 2015”. 

6 SEC. 2. DEFINITIONS. 


7 


Tn this Act — 
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(1) the terms “afyencj^" and “agency action” 
have the meanings given those terms under section 
551 of title 5, United States Code; 

(2) the term “covered chil action” means a cHil 
action — 

(A) seeking to compel agency action; 

(B) alleging that the agency is unlawfully 
withholding or unreasonably delaying an agency 
action relating to a regulatoiy action that w’ould 
affect the rights of — 

(i) pi'ivate persons othei' than the per- 
son bringing the action; or 

(ii) a State, local, or tribal govern- 
ment; and 

(C) brought under — 

(i) chapter 7 of title 5, United States 
Code; or 

(ii) aiw other statute authorizing such 
an action; 

(3) the term “covered consent decree” means — 

(A) a consent decree entered into in a cov- 
ered chil action; and 

(B) any other consent decree that requires 
agency action relating to a regulatory action 
that affects the rights of — 
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1 (i) private persons otlier than the per- 

2 son hringinu' tlie action; or 

3 (ii) a State, local, or tribal govern- 

4 ment; 

5 (4) the term “covered consent decree or settle- 

6 ment agreement” means a covered consent decree 

7 and a covered settlement agreement; and 

8 (5) the term “covered settlement agreement” 

9 means — 

10 (A) a settlement agreement entei'ed into in 

11 a covered civil aetiorr; and 

12 (B) any other settlement agreement that 

13 requires agency action relating to a regulatory 

14 action that affects the rights of — 

15 (i) private persons other than the per- 

1 6 son bringing the action; or 

17 (ii) a State, local, or tribal govern- 

18 ment. 

1 9 SEC. 3. CONSENT DECREE AND SETTLEMENT REFORM. 

20 (a) IhjKVDINGS AND PRELIMINARY MATTERS. 

21 (1) In GENERitL. — In any covered civil action, 

22 the agency against which the covered civil action is 

23 brought shall publish the notice of intent to sue and 

24 the complaint in a readily accessible manner, includ- 

25 irig by making the rrotice of intent to sue aircl the 
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1 complaint available online not later than 15 days 

2 after recei’ving sei’vice of the notice of intent to sue 

3 or complaint, respectively. 

4 (2) Entry op a covered consent decree 

5 or, SETTT.rmext agreement. — A party may not 

6 ma,ke a motion fbi' entry of a covei'ed consent decree 

7 or to dismiss a civil action pursuant to a covered set- 

8 tlement agreement until after the end of proceedings 

9 in aceordanco vdth paragraph (1) and snbpara- 

10 gra.phs (A) and (B) of paragraph (2) of subsection 

11 (d) or subsection (d)(3)(A), whichever is later. 

1 2 (b) IXTERA'ENTION. 

13 (1) Rebuttable presumption.- In consid- 

14 oring a motion to intoi-vono in a covered cml aetion 

15 or a civil action in which a covered consent decree 

16 or settlement agreement has been proposed that is 

17 filed bj^ a person who alleges that the agency action 

18 in dispute would affect the person, the court shall 

19 presume, subject to rebuttal, that the interests of 

20 the person would not be represented adequately by 

21 the existing' parties to the action. 

22 (2) State, local, axd tribal gov^en- 

23 MENTS. — In considering a motion to intcivcnc in a 

24 covered civil action oi‘ a civil action in which a cov- 

25 ered consent decree oi- settlement agreement has 
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a 

1 been proposed that is filed by a State, local, or tribal 

2 u'overninent, the court, shall take due account of 

3 whether the movant — 

4 (A) administers jointly with an agency that 

5 is a defendant in the action the statutory provi- 

6 sioiis that give rise to the regulatory action to 

7 which the action relates; or 

8 (B) administers an authority under State, 

9 local, or tribal law that would bo pj’oemptod by 

10 the regulatory action to which the action re- 

1 1 lates. 

12 (c) Settlement Negotiations. — Efforts to settle 

13 a covei'ed ciril action or otherwise reach an ag^’eement on 

14 a covered consent docroc or settlement agreement shall — 

15 (1) be conducted pui-siiaiit to the mediation or 

16 alternative dispute resolution program of the court 

17 or by a district judge other than the presiding judge, 

18 magistrate judge, or special master, as determined 

19 appropriate by the presiding judge; and 

20 (2) include any party that inteiwenes in the ac- 

21 tion. 

22 (d) Publication of and Comment on Covtiked 

23 Consent Deckebs ok Settlement Agkbements. — 

24 ( 1 ) In general. — Not later than 60 days be- 

25 for-e the date on which a covered consent deei-ee or 
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settlement agreement is filed mtli a court, the agen- 
cy seeking to enter the covered consent decree or 
settlement agreement shall publish in the Federal 
Register and online — 

(A) the proposed covered consent decree or 
settleineiit agreement; and 

(B) a statement providing — 

(i) the statutoiy basis for the covered 
consent docroc or settlomont agreement; 
and 

(ii) a description of the terms of the 
covered consent decree or settlement agree- 
ment, including whether it provides for the 
award of attorneys’ fees or costs and, if so, 
the basis for incinding the award. 

(2) Public comment. — 

(A) In GEXEEAIj. — An agency seeking to 
enter a covered consent decree or settlement 
agi'eement shall accept public comment during 
the period described in paragi-aph (1) on any 
issue relating to the matters alleged in the com- 
plaint in the applicable civil action or addressed 
or affected by the proposed covered consent de- 
cree or settlement agreement. 
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(B) Eesponse to comments. — ^Aii agency 
shall respond to aiw comment received under 
subparagi’aph (A). 

(C) Submissions to coukt. — ^AVlien mov~ 
iTig that the court eTiter- a proposed covered con- 
sent decree or settlement agreement or for- dis- 
missal pursuant ter a proposed covered consent 
decree or settlement agreement, an agency 
shall — 

(i) inform the court of the statutory 
basis for- the proposed cover-ed eonserrt de- 
cree or settlement agreement artd its 
terms; 

(ii) submit to the court a summary of 
the comments received under subparagr-apli 
(A) and the response of the agency to the 
comments; 

(iii) submit to the coui-t, a certified 
index of the administrative r-ecot-d of the 
notice and commerit proceeding; and 

(iv) make the administrative record 
described in clause (iii) fully accessible to 
the court. 

(D) Inclusion in becord. — The court 
shall iirclude itr the eoui-t r-ecord for a civil ac- 
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tion the certified index of the administrative 
record snhinitted 1)3^ an agency under subpara- 
graph (C)(iii) and any documents listed in the 
index which aiw part}^ or amicus curiae appear- 
ing before the court in the action sidDmits to the 
court. 

(3) PXTBIJC HEi’LRINGS PERMITTED. — 

(A) In general. — After proAding notice 
in the Federal Register and online, an agency' 
max^ hold a pnlilie hearing regarding whether to 
entei' into a proposed covered consent decree or 
settlement agreement. 

(B) Record.— I f an agency holds a public 
hearing under subparagraph (A) — 

(i) the agency shall — 

(I) submit to the court a sum- 
maiy of the proceedings; 

(II) submit to the court a cer- 
tified index of Ihe hearing record; and 

(III) provide access to the hear- 
ing record to the court; and 

(ii) the full hearing record shall be in- 
cluded in the court record. 

(4) 3IanT)ATOEY deadlines. — I f a proposed 
covered consent decree or settlement agreement re- 
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9 

1 quires an agency action by a date certain, the agen- 

2 cy shall, when nioiing for entiy of the covered con- 

3 sent decree or settlement agTeement or dismissal 

4 based on the covered consent decree or settlement 

5 agreement, infui’m the eouit of — 

6 (A) any required regulatory action the 

7 agenty has not taken that the covered consent 

8 decree or settlement agreement does not ad- 

9 dress; 

10 (Tl) how the cowred consent decree or set- 

1 1 tlemeut agreement, if approved, would affect 

12 the discharge of the duties described in sub- 

13 paragraph (A); and 

14 (C) why the effects of the covered consent 

15 decree or settlement agreement on the manner 

16 in which the agency discharges its duties is in 

17 the public interest. 

18 (o) SuBraSSlON BY THE GOV'BENMENT. 

19 (1) In GENERAI,. — For anj^ proposed covered 

20 consent decree or settlement agreement that con- 

21 tains a term described in paragraph (2), the Attor- 

22 ney General or, if the matter is being litigated inde- 

23 pcndcntly by an ag’cncy, the head of the agency shall 

24 submit to the court a certification tliat the Attorney 

25 General oi' head of the agency approves the proposed 
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covered consent decree or settlement agreement. The 
Attorney General or head of the agenc3^ shall person- 
ally sigm any certification submitted under this para- 
graph. 

(2) Tepms. — A term descriljed in this para- 
graph is — 

(A) in the case of a covered consent decree, 
a term that — 

(i) converts into a nondiscretionaiy 
duty a discretionary authority of an agency 
to ijropose, promulgate, revise, oi‘ amend 
regulations; 

(ii) commits an agency to expend 
funds that have not been appropriated and 
that have not been budgeted for the regii- 
latoiy action in question; 

(iii) commits an agenej^ to seek a par- 
ticular appropriation or budget authoriza- 
tion; 

(iv) divests an agenej^ of discretion 
committed to the agency bv" statute or the 
Constitution of the United States, \rithout 
regard to vdicthcr the discretion was 
granted to respond to changing cir- 
cumstances, to make polity or managerial 
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choices, or to protect the rights of third 
parties; or 

(v) otherwise affords relief that the 
court coTild not enter under its omi au- 
thority upon a final judgment in the civil 
action; or 

(B) in the case of a covered settlement 
agreement, a term— 

(i) that protddos a remedy for a fail- 
ure by the agency to comply rrith the 
terms of the covered settlement agreement 
other than the revival of the civil action re- 
solved by the covered settlement agree- 
ment; and 

(ii) that — 

(1) interferes with the authority 
of an agency to revise, amend, or 
issue niles imdor the procedures set 
forth in chapter 5 of title 5, United 
States Code, or any other statute or 
Executive order prescribing imle- 
niaking procedures for a rulemaking 
that is the sul:ijcet of the covered set- 
lleiiient agreement; 
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(II) commits the agency to ex- 
pend funds that liave not been appro- 
priated and that ha.ve not been budg- 
eted for the regxdator}' action in ques- 
tion; or 

(III) for such a covered settle- 
ment agreement that eornniits the 
agency to exercise in a particular way 
discretion which was committed to the 
agency by statute or the Constitution 
of the United States to respond to 
changing circumstances, to make pol- 
icy or managerial choices, or to pro- 
tect the rights of third parties. 

(f) Kevuew by Coukt, — 

(1) AjMICUS. — court considering a proposed 
covered consent decree or settlement agreement shall 
presume, subject to rebuttal, that it is proper to 
allow amicus participation relating to the covered 
consent decree or settlement agreement by any per- 
son who filed public (comments or participated in a 
public hearing on the covered consent decree or set- 
tlement agi'ccment under paragi'aph (2) or (3) of 
subsection (d). 

(2) KEtUEW OP DEADLINES. 
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13 

1 (A) Proposed cottsred consent de- 

2 CREES. — For a [)roposecl covered consent de- 

3 cree, a court shall not approve the covered con- 

4 sent decree unless the proposed covered consent 

5 decree allows sufficient time and incorporates 

6 adequate procedures for the agency to comply 

7 with chapter 5 of title 5, United States Code, 

8 and other applicable statutes that govern rule- 

9 making and, unless contra, ly to the public inter- 

10 est, the prortsions of any Executive or’der that 

1 1 governs I'ulemaking. 

12 (B) Proposed coat3red settijEment 

13 AGREEMENTS.— For a proposed covered settle- 

14 ment agi-eomont, a court shall ensure that the 

15 covered settlement agreement allows sufficient 

16 time and incorporates adequate procedures for 

17 the agency to comply with cliapter 5 of title 5, 

18 United States Code, and other applicable stat- 

19 utes that govern nrlemaking and, unless eon- 

20 traiy to the public interest, the prortsions of 

21 any Executive order that governs ralemaking. 

22 (g) j;\nnual Reports. — E ach agency shall submit to 

23 Congress an annual report that, for the year covered by 

24 the I'eport, includes — 
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1 (1) the number, identity, and content of covered 

2 cral actions brouirlit against and covered consent de- 

3 crees or settlement agTeements entered against or 

4 into by the agencj' ; and 

5 (2) a descT-iption of the statntoTy basis for — 

6 (A) each covered consent decree or settle- 

7 nient agreement entered against or into by the 

8 agency; and 

9 (B) any a, ward of attorneys fees or costs in 

10 a civil action resolved by a covered consent de- 

i 1 ei'ee or settlement agreement eiiteied against or 

12 into by the agency. 

1 3 SEC. 4. MOTIONS TO MODIFY CONSENT DECREES. 

14 If an agency moves a court to modify a covered con- 

15 sent decree or settlement agreement and the basis of the 

16 motion is that the terms of the covered consent decree or 

17 settlement agreement are no longer fully in the public in- 

18 terest due to the obligations of the agency to fulfill other 

19 duties or due to changed facts and eircumstances, the 

20 court shall re\4ew the motion and the covered consent de- 

21 cree or settlement agreement de novo. 

22 SEC. 5. EFFECTIVE DATE. 

23 This Act shall apply to — 

24 ( 1 ) any cmnred civil action filed on or aftei' the 

25 date of enactment of this Act; and 
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1 5 

1 (2) any covered consent decree or settlement 

2 agreement proposed to a court on or after the date 

3 of enactment of this Act. 

O 
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114TII CONCHiESS 
1st Session 


H. R. 


'IVi pn.nnde fur tfie establish merit of a process fur tfie review uf rules and 
sets of mlcs, and for otlicr piuiioscs. 


IN THK HOUSK OK REPRKSKNTATIVKS 


Mr. Smith of Missouri introduced the following bill; which was referred to the 
Pniiimittoo on 


A BILL 

To provide for the establishment of a process for the rcUew 
of rules and sets of rules, and for other purposes. 

1 Be it enacted by the Senate and, Home of Bepremnta,- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act maybe cited as the “Searclung for and Cut- 

5 ting Regniations that are Unnecessarily Burdensome Act 

6 of 201 5" or as the “SCRUB Act of 2015”. 

7 SEC. 2. TABLE OF CONTENTS. 


^cc. 1. Short Li tic. 

See. 2. Table nf contents. 

TITLE I— RETHOSPEOTIVE REGULATOEY REVIEW COMMISSION 
Sec. 101. In general- 
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2 

TTTTjE IT— UEaUTjATOUY CaiT-GO 

Sec. 201. Cut-g'o pj'ocediu'es. 

Sec. 202. Applicability. 

Sec. 203. OIRA certififtation of cost calciilations. 

TITLE 111— RETTlOSPEOTT\T^ REVIEW OF NEW' RULES 

Sec. 301. Plan for future review. 

TITLE RWUBICIAL RE'STEW' 

Sec. 40L Jnclieial reVew. 

TITLE V— MISCELLANEOUS PROVISIONS 

Sec. 501. Definitiom. 

Sec. 502. Effective date. 

1 TITLE I— RETROSPECTIVE REGU- 

2 LATORY REVIEW COMMIS- 

3 SION 

4 SEC. 101. IN GENERAL. 

5 (a) ESTiVBLiSHiviENT. — There is established a com- 

6 imssioii. to be known as the “Retrospective Rcgxdatoiy Re- 

7 view Commission”, that shall review rules and sets of rules 

8 in aceordance with specified criteria to determine if a rule 

9 or set of rules should he repealed to eliminate or reduce 

10 the costs of regulation to the economy. The Commission 

11 shall terminate on the date that is 5 years and 180 days 

12 after- the date of enactment of this Act or 5 years after 

13 the date by wliicb all Commission members’ terms have 

14 eoinmeueed, wliiehever is later. 

15 (b) Membership. — 

16 (1) Number. — The Commission shall be eom- 

17 posed of 9 member-s who shall be appointed by the 

18 President and confirmed by the Senate. Each meni- 
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bcT shall bo appointed not later than 180 days after 
the date of enactment of tins Act. 

(2) Term. — The term of each member shall 
commence upon the member’s confirmation by the 
Senate and shall extend to the date that is 5 years 
and 180 da>=^ after the date of enactment of tliis Act 
or that is 5 years after the date by which all mem- 
bers have been confirmed by the Senate, whichever 
is later. 

(3) Appointment. — The members of the Com- 
mission shall be appointed as follows: 

(A) Chair. — The President shall appoint 
as the Chair of the Commission an individual 
TOth exjtertise and exi.ierience in nileniaking, 
sucli as past Administrators of the Office of In- 
formation and RegnlatoiA’ Affairs, past chair- 
men of the Adininistrative Conference of the 
United States, and other individuals with simi- 
lar expertise and exjierience in mlemakiiig af- 
fairs and the administration of rcgxdatoiy re- 
views. 

(B) Candidate list op aiembees. — The 
Speaker of the House of Repr-esentatives, the 
Minority Leader of the House of Representa- 
tives, the Majority Leader of the Senate, and 
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the Minority Leiider of the Senate shall each 
present to the I’resiclent a list of candidates to 
be members of the Commission. Such can- 
didates shall be indhidnals learned in inle- 
niakiiig affairs and, preferably, administration 
of rcgrilatoiy reviews. The President shall ap- 
point 2 members of the Commission from each 
list provided under this subparagraph, subiect 
to the provisions of subparagraph (C). 

(C) Re SUBMISSION OF CttNDIDATE. — The 
President may request from the presenter of 
the list under subparagrajih (B) a new list of 
one or more candidates if the President — 

(i) determines that any canchdate on 
the list presented pursuant to subpara- 
graph (B) does not meet the ctualifications 
specified in such subparagraph to be a 
member of the Commission; and 

(ii) certifies that determination to the 
congi’cssional officials specified in subpara- 
graph (B). 

(c) PowEHS AND Authorities op the Comns- 
STON. — 

(1) Meetings. — The Commission mav- meet 
when, where, and as often as the Commission deter- 
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mines appropriate, except that the Commission shall 
hold puhhe meetings not less than twice each year. 
All meetings of the Commission shall be open to the 
public. 

(2) Hjiii’LRFXCiS. — In addition to mcctmgs held 
under paragraph (1), the Commission may hold 
hearings to consider issues of fact or law relevant to 
the Comnhssioivs work. Any hearing held by the 
Commission shall be open to the public. 

(3) Access to iNEOEMiVnoK. — The Commis- 
sion may secure directly from any agency informa- 
tion and documents necessan^ to enable the Commis- 
sion to carry out this Act. Upon request of the Chair 
of the Commission, the head of that agency shall 
furnish that information or document to the Com- 
mission as soon as possible, but not later than two 
weeks after the date on wliich the request was made. 

(4) SURPOEN.tS. — 

(A) In ctENERAL. — The Commission may 
issue subpoenas requiring the attendance and 
testimony of witnesses and the production of 
any evidence relating to the duties of the Com- 
mission. The attendarice of witnesses and the 
production of eeldence may be required from 
any place wltliin the United States at any des- 


f:\VHLC\022315\022315.306.xml (593137I4) 

February 23, 2015 (4:18 p.m.) 



215 


FlU’VI UD\1 14- 1\DF_004,XML 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


6 

ignatcd place of hearing within the United 
States. 

(B) Uailuke to obey a subpoena. — If a 
person refuses to obey a subpoena issued under 
subparagraph (A), the Commission may apply 
to a United States district court for an order 
requiring that person to appear before the Com- 
mission to give testimony, pr-oduee ewdence, or 
both, relating' to the matter under investigation. 
The application may be made within the judicial 
district 'where the hearing is conducted or where 
that person is found, resides, or transacts busi- 
ness. Any failure to obey the order' of the court 
may be punished by the eonrt as ehil contempt. 

(C) Service Oe subpoenas. — The sub- 
poenas of the Commission shall be seiwed in the 
manner provided foi' subpoenas issued by a 
United States district cour't under the Federal 
Enles of Chil Procedure for the United States 
district courts. 

(D) ServtCb of process. — ^All process of 
any coui’t to which application is made under 
subparagi'aph (B) may be seiwed in the judicial 
district in which the person required to be 
seiwed resides or may be found. 
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1 (d) Pay and Tfiavkl Expenses. — 

2 (1) Pay,— 

3 (A) IVIembekS. — Each rnemVjer, other tliaii 

4 the Chair of the Commission, shall be paid at 

5 a rate equal to the daily equivalent of the min- 

6 imum annual rate of basic pay payable for level 

7 r\t of the Executive Schedule under section 

8 5-315 of title 5, United States Code, for each 

9 day (including travel time) during which the 

10 member is engaged in the actual performance of 

1 1 duties vested in the Commission. 

12 (B) Chalk. — The (_lhair shall be paid for 

13 each day referred to in subparagraph (A) at a 

14 rate equal to the daily equivalent of the nun- 

15 iniurn annual rate of basic pay payable for level 

16 in of the Executive Schedule under section 

17 5314 of title 5, United States Code. 

18 (2) TRAATtr. EXPENSES. — Members shall receive 

19 travel expenses, including per diem in lieu of subsist- 

20 ence, in aceordanee with sections 5702 and 5703 of 

21 title 5, United States Code. 

22 (e) Dikbctok of Staff. — 

23 ( 1 ) In general. — The Commission shall ap- 

24 point a Director. 
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1 (2) Pay, — The Direetor shall be paid at the 

2 i-ate of basic- pay payable for level V of the Executive 

3 Schedule under section 5316 of title 5, United 

4 States Code. 

5 (f) Staicf’. — 

6 (1) In CtENEKAL. — S ubject to paragraph (2), 

7 the Director, Aitli the approval of the Commission, 

8 may appoint, fix the pay of, and terminate addi- 

9 tional personnel. 

10 (2) Limitations on ^u’pointment. — The Di- 

1 1 rector may make such appointments without regard 

12 to the premsions of title 5, United States Code, gov- 

13 eroing appointments in the competitive service, and 

14 any persomiel so appointed may be paid vlthont re- 

15 gard to the provisions of eliaptcr 51 and subetiaptcr 

16 ni of chapter 53 of that title relating to classifica- 

17 tion and (ieneral Schedule pay rates, except that an 

18 indiUdual so appointed may not receive pay in ex- 

19 cess of the animal rate of basic pay payable for GS- 

20 15 of the General Schedule. 

21 (3) AgenCT assistance. — Following consulta- 

22 tion Math and upon request of the Chair of the Com- 

23 mission, the head of any agency ma,y detail any of 

24 the personnel of that agency to the Commission to 
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1 assist tlie Conmiission in earning out the duties of 

2 the Coniniission under this Act. 

3 (4) GAO AND OIKA ASSISTANCE. — The Comp- 

4 troller General of the United States and the Adniin- 

5 istrator of the Offiec of Information and Rcgulatoiy 

6 Affairs shah proGde assistance, including the dctaH- 

7 ing of emploiJ'ees, to the Commission in aeeordanee 

8 with an agTeement entered into eGth the Conmiis- 

9 si on. 

10 (5) ASSISTitNCE FROM OTHER PitR.TIES. — Coil- 

1 1 gross, the States, munieipalities, federally recognized 

12 Indian tribes, and local gwernments may proGde as- 

13 sistance, including the detailing of employees, to the 

14 Conmiission in accordance \Gth an agreement en- 

15 tered into with the Commission. 

16 (g) Other Authority. — 

17 (1) Experts ^\ni) consultants. — The Com- 

18 mission may procure by contract, to the extent funds 

19 are available, the temporary’ or intermittent services 

20 of experts or consultants pursuant to section 3109 

21 of title 5, United States Code. 

22 (2) Property. — The Commission may lease 

23 space and acquire personal property to the extent 

24 funds are available. 

25 (h) Duties of the Commission. — 
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1 (1) In Genekan. — T he Coimmssion shall con- 

2 duct a i-eview o£ the Code o£ Federal Regulations to 

3 identity I'ules arid sets o£ I'ules that collectively iin- 

4 plemeiit a regnilatoiy program that should be re- 

5 pealed to lower the cost o£ regulation to the econ- 

6 omy. The Commission shall give priority in the rc- 

7 view to rules or sets o£ rules that are major rales 

8 or include major rules, have been in eft’ect more than 

9 15 years, impose paperwork burdens that could be 

10 reduced substantially without significantly dimin- 

1 1 ishiiig' regidatoiy etfeetiveness, impose disproportion- 

12 atcly high costs on entities that epialify as small en- 

13 titles within the meaning o£ section 601(6) of title 

14 5, Fiiited States Code, or could be strengthened in 

15 their effectiveness wliile reducing regnlatoiy costs. 

16 The Commission shall have as a goal of the Commis- 

17 sion to acliieve a reduction of at least 15 percent in 

18 the cumulative costs of Federal regulation with a 

1 9 minimal reduction in the overall effectiveness of such 

20 regulation. 

21 (2) Nature op retvuew. — T o identify which 

22 lules and sets of lules should be repealed to lower 

23 the cost of regulation to the economy, the Commis- 

24 sion shall apply the following criteria ; 
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(A) Wliether the original pui’pose of the 
rule or set of rules was achieved, and the rule 
or set of rules eoidd be repealed without signili- 
oant recurrence of adverse effects or conduct 
that the rule or set of rules was intended to 
prevent or reduce. 

(B) Mdiether the implementation, eompli- 
ance, administration, enforcement or other costs 
of the ride or set of rides to the economy ar-e 
not justified by the benefits to society within 
the United States produced by the expenditure 
of those costs. 

(C) Whether the rule or set of rules has 
been rendered unneoessaiy or obsolete, taking 
into consideration the length of time since the 
rule was made and the degree to which tech- 
nology, economic conditions, market practices, 
or other relevant factors have changed in the 
subject area affected by the nde or set of ndes. 

(D) Wliether the rule or sot of rules is in- 
effective at aolueiing the purposes of the rule or 
set of rules. 

(U) Whether the nile or set of rules over- 
laps, duplicates, or conflicts with other Federal 
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rules, and to tlie extent feasible, 'with State and 
local governmental I'ules. 

(1^) Wietlier the I'ule or set of rules has 
excessive compliance costs or is otherwise exces- 
sively burdensome, as compared to alternatives 
that — 

(i) specify performance objectives 
rather than conduct or manners of compli- 
ance; 

(ii) establish economic incentives to 
encourage desired belunior; 

(iii) proeide information upon which 
choices can be made by the public; 

(iv) incor|iorate other innovative alter- 
natives rather than agency actions that 
specify conduct or maimers of compliance; 
or 

(v) could in other ways substantially 
lower costs ’without significantly under- 
mining effectiveness. 

(G) Wietlier the rule or set of rules inhib- 
its innovation in or growth of the United States 
economy, such as by impeding the introduction 
or use of safer or equaU 3 ' safe technologi’ that 
is newer or more efficient than technology re- 
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1 quircd by or permissible under the rule or set 

2 of rules. 

3 (H) Whether or not the rule or set of rules 

4 harms enmpetition within the United States 

5 economy or the international economic eompcti- 

6 tivcncss of cntci'piiscs or entities based in the 

7 United States. 

8 (1) Such other criteria as the Commission 

9 derises to identify rules and sets of rules that 

10 can be repealed to eliminate or reduce unneces- 

1 1 sarily burdensome costs to the United States 

1 2 economy. 

13 (3) MetiiodoijOGt pou KEiupwr — The Com- 

14 mission shall establish a methodology' for conducting 

15 the reriew (including- an overall review and discrete 

16 reriew's of portions of the Code of Federal Eegula- 

17 tions), Identifying rides and sets of rules, and 

18 classifyng rules under this subsection and publish 

19 the terms of the methodology in the Federal Eeg- 

20 ister and on the w'cbsite of the Commission. The 

21 Oommission may propiose and seek piublic comment 

22 on the methodology before the methodology' is estab- 

23 lished. 

24 (4) Classification of rules iInd sets of 

25 EITLES. — 
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(A) In general. — lifter eompletioii of any 
review of I'liles or’ sets of rules under paragraph 
(2), the Conmiission shall classify each I’ule or 
set of rules identified in the review to qualify 
for recommended repeal as cither a I’ule or set 
of lilies — 

(i) on which immediate aetioii to re- 
peal is recommended; or 

(ii) that slionid be eligible for r-epeal 
under regulatoiy cut-gT) procedures under 
title II. 

(B) Decisions by ivla.jokity. — Each deci- 
sion by the Commission to identify a rule or set 
of rules for elassification under tliis paragraph, 
and each decision whether to classify the rale or 
set of rales under clause (i) or (ii) of subpara- 
graph (A), shah be made by a simple majority 
vote of the Commission. No such vote shall take 
place until after all members of the Commission 
have been confirmed by the Senate. 

(.5) Initiation of eevtbw by other per- 
sons. — 

(A) In general. — The Commission may 
also conduct a review under paragTaph (2) of, 
and, if appropriate, classify under paragraph 
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15 

(4), any rule or set of rules that is submitted 
for i-evievv to the Coiimiission by — 

(i) the Ih-esiderit; 

(ii) a Member of CoiigTess; 

(iii) any offieer or employee of a Fed- 
eral, State, local or tribal gwcrimicnt, or 
regional govermuental body; or 

(iv) any member of the public. 

(Tl) Form or sdr mission. — A submission 
to the Commission under this paragraph 
shall — 

(i) identify the specific rule or set of 
rules sulimitted for- review; 

(ii) provide a statement of evidence to 
demonstrate that the rule or set of rales 
qualifies to be identified for repeal under 
the criteria listed in parag’r’aph (2); and 

(iii) such other information as the 
submitter believMS may be helpful to the 
Commission's review, including a state- 
ment of the submitter's interest in the 
matter. 

(C) Ptjbtjc .WATLARTTJTV'. — The Commis- 
sion shall make each submission received under 
this paragraph available on the website of the 
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1 Commission as soon as possible, but not later 

2 than 1 week after the date on vvliieh the sub- 

3 mission was received. 

4 (i) XOTICJES AND EEPOETS OF THE COMMISSION. — 

5 (1) Notices of an'd hepokts on activt- 

6 TIES. — The Commission shall publish, in the Federal 

7 Register and on the website of the Commission — 

8 (A) notices in advance of all public meet- 

9 ing's, heariTigs, and classifications under sub- 

10 section (h) informing the public of the basis, 

1 1 purpose, and procedures for the meeting, hear- 

12 ing, or classification; and 

13 (B) r-epotts after the conchision of any 

14 public meeting, hearing, or classification under 

15 subsection (h) summarizing in detail the basis, 

16 purpose, and substance of the meeting, hearing, 

17 or classification. 

18 (2) Annuiat; reports to conoress. — Each 

19 year, beginning on the date that is one year after 

20 the date on vvhieh all Commission members have 

21 been confirmed Iw the Senate, the Commission shall 

22 submit a report simultaneously to each House of 

23 Congress detailing the actirities of the Commission 

24 for the previous vrar, and listing all rules and sets 

25 of rules classified under subsection (h) during that 
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17 

year. For eaeli rule or set of rules so listed, the 
Coiiiiiiissioii shall — 

(A) identify the agency that made the rule 
or set of niles; 

(B) identify the annual cost of the rule or 
set of rales to the United States economy and 
the basis upon which the Comimssiun identified 
that cost; 

(C) identify whether the rale or set of rales 
was classified under clause (i) or clause (ii) of 
subsection (h ) (4) (A); 

(D) identify the criteria under subsection 
(h)(2) that caused the classification of the rule 
or set of rales and the basis upon which the 
Commission dctemiined that those criteria were 
met; 

(F) for each rule oi' set of rules listed 
under the criteria set forth in subparagraphs 
(B), (D), (F), (G), or (H) of subsection (h)(2), 
or other criteria established by the Coniniission 
under subparagTaph (I) of such subsection 
under which the Commission evaluated alter- 
natives to the rule or set of rules that could 
lead to lower regulatoiy costs, identify alter- 
natives to the rale or set of rales that the Com- 
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1 mission reeommeiids the agency consider as re- 

2 placements for the rule or set of rules and the 

3 basis on which the Commission rests the rec- 

4 ommendations, and, in identiMiig such alter- 

5 natives, emphasize alternatives that will achieve 

6 rcgulatoiy effectiveness at the lowest cost and 

7 cvith the lowest adverse impacts on jobs; 

8 (P) for each rule or set of rules listed 

9 under the criteria set forth in subsection 

10 (h)(2)(E), the other Federal, State, or local 

1 1 governmental rules that the Commission found 

12 the laile or set of rales to overlap, duplicate, or 

13 coiitliet with, and the basis for the finding’s of 

14 the Commission; and 

15 (O in the case of eacli set of iTiIes so list- 

16 ed, analyze whether Congress sliould also con- 

17 sider repeal of the statutory authority iniple- 

1 8 merited by the set of rules. 

19 (8) Final keport. — Not later than the date 

20 on which the Commission members’ appointments 

21 exiiire, the Commission shall submit a final report 

22 simultaneously to each TTouse of Congress sunirna- 

23 lizirig’ all aeti\ities and recommendations of the 

24 Commission, including' a list of all rales or sets of 

25 rales the Commission classified under’ clause (i) of 
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subsection (li)(4)(A) for imiiiediate action to repeal, 
a separate list of all rules or sets of rules the Com- 
nhssioti classified under clause (ii) of subsection 
(h)(4)(A) for repeal, and with regard to each nile or 
set of rules listed on cither list, the information de- 
scribed in subparagraphs (A) through (F) of sub- 
section (h)(2). This report may be included in the 
final annual report of the Commission under para- 
graph (2) and may include the Commission's rec- 
oniniendation whether the Commission should be re- 
authorized by Congress. 

(j) ReFEAIj of ReGUEATIOMS; CONGBESSiONAL 

CONAU)ERATTON OF COMMISSION' REPORTS. 

(1) In GENER. AT; - — Subject to paragi-aph (2) — 
(A) the head of each agency with authority 
to repeal a rule or set of rales classified by the 
Commission under subsection (h)(4)(A)(i) for 
immediate action to repeal and newly listed as 
such in an annual or final report, of the Com- 
mission under paragraph (2) or (3) of sub- 
section (i) shall repeal the rule or set of rales 
as recommended by the Commission within 60 
days after the enactment of a joint resolution 
under paragraph (2) for approval of the rec- 
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ommendatioiis of the Comniission in the report; 
and 

(B) the head of each agency with author-ity 
to repeal a nile or set of niles classified by the 
Coniniission under subsection (h)(4)(A)(ii) for 
repeal and newly listed as such in an annual or 
final report of the Coinnussion under paragraph 
(2) or (;1) of subsection (i) shall repeal the rule 
or set of mies as recoin mended by the Goninhs- 
sion pursuant to section 201, following the en- 
actment of a joint resolution under paragraph 
(2) fur ajip royal of the rcconuncndations of the 
Counnission in the report. 

(2) CONGRESSION^yL APPROVrtL. — 

(A) In general. — No head of an agency 
described in paragraph (1) shall be rec[uired by 
this Act to cany out a i-epeal listed by the 
Counnission in a report transmitted to Conju’ess 
under paragi'apli (2) nr (11) of subsection (1) 
until a joint resolution is enacted, in accordance 
'with the pro'V’isions of subparagraph (B), aji- 
pro'cing- such recommendations of the Gommis- 
sion for repeal. 

(B) Teems of the resoltttion. — For 
purposes of parag^-aph (A), the term ‘joint res- 
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olution” moans only a joint resolution which is 
introduced aftei' the date on vvliich the Commis- 
sion transimts to the Congress under paragraph 

(2) or (?>) of subsection (i) the report con- 
taining the recommendations to which the reso- 
lution pertains, and — 

(i) which does not have a preamble: 

(ii) the matter after the resoirtng 
clause of which is only as follows: ‘‘That 
Congress approves the recommendations 
for repeal of the Retrospective Regulatoiy 
Rcrtew Commission as submitted by the 

Commissioti on ”, the blanh 

space being filled in with the appropriate 
date; and 

(iii) the title of which is as follows: 
“Approving recommendations for repeal of 
the Retrospective Regulatoiy Review Com- 
imssion.”. 

(3) RE1SSL4VNCF) OF‘ BOLES. — 

(A) No SITBSTAB'TLVLLY SIMILAB RULE TO 
BE REISSUED. — rule that is repealed under 
paragraph (1) or section 2(31 may not be re- 
issued in substantially the same form, and a 
new nile that is substantially the same as sueh 
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1 a riilo may not be issued, unless the reissued or 

2 new rule is specifically autlioiized by a law en- 

3 acted after the date of the joint resolution ap- 

4 proving' the Commission’s recommendation to 

5 repeal the original imle. 

6 (B) Agency to ensuke AvoiDiVNCE of 

7 SIMILAR DEFECTS. — ^Au agency, in nialdng any 

8 new rule to implement statutory" authority pre- 

9 viously implemented by a rule repealed under 

10 paragraph (1) or section 201, shall ensure that 

1 1 the new rule does not result in the same ad- 

12 verse effects of the repealed rule that caused 

13 the Commission to r-ecommend to Congress the 

14 latter’s repeal and will not result in new adverse 

15 effects of the kind described in the criteria 

16 specified in or under subsection (h). 

17 (k) Authorization of Approprlvtions. — 

18 ( 1 ) Tn GENERAI,. — There are authorized to be 

19 appropriated such snnis as may be uecessaiy to the 

20 Commission to cany out this Act, not to exceed 

21 $30,000,000. 

22 (2) Avchlability. — ^Any sums appropriated 

23 under the authorization contained in this section 

24 shah remain availahle, without fiscal year limitation, 

25 until the earlier of the date that such sums are ex- 
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1 ponded or the date of tlie termination of the Com- 

2 mission. 

3 (1) Website. — 

4 (1) In general. — The Commissinn shall estab- 

5 lish a public website that — 

6 (A) uses cuiTcnt information technology to 

7 make records available on the website; 

8 (B) pTwldes information in a standard 

9 data format; and 

10 (C) receives and publishes public com- 

1 1 inents. 

12 (2) Publishing of" ineokivlatton. — ^ rtny infor- 

13 mation required to be made available on the website 

14 established pursuant to this Act shall be published 

15 in a timely manner and shall be accessible by the 

16 public on the website at no cost. 

17 (3) Eecoed of public meetings and hear- 

18 INGS. — All recorels of public meetings and hearings 

19 shall he published on the website as soon as possible, 

20 but not later than 1 week after the date on which 

21 such public meeting or hearing occurred. 

22 (4) Public comments. — The Commissiou shall 

23 publish on the website all public comments and sub- 

24 missions. 
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1 (5) XOTICES. — The Commission shall publish 

2 on the website notiees of all public meetings and 

3 hearings at least one week before the date on which 

4 such public meeting nr hearing occurs. 

5 (m) iVl’PLlCiVBlLlTY OF THE FEDEmVE AdVISOKY 

6 CoivmiTTEE Act. — 

7 (1) In GBNEEAL. — Except as othenvise pro- 

8 414611 in this Act, the Conunission shall be subject to 

9 the pi’mlsions of the Federal Ad\lsoiy Committee 

10 Act (5 Tl.S.C. App.). 

11 (2) tVdVISORY COlVimTTEE ilANAGEilENT OFTT- 

12 CEK. — The Commission shall not be subject to the 

13 control of any Advisory Committee Management Cf- 

14 ficer designated under section 8(b)(1) of the Federal 

15 Advisoiy Committee Act (5 U.S.C. App.). 

16 (3) SuEGOMiiLTTEE. — Anj" subcommittee of the 

17 Coimnission shall be treated as the Commission for 

18 purposes of the Fedei'al Advisoiy Committee Act (5 

19 Tl.S.C. App.). 

20 (4) Cfevktek. — The enaetment of the SCRUB 

21 Act of 2015 shall be considered to meet the repuire- 

22 inents of the Commission under section 9(c) of the 

23 Federal Advisory Committee Act (5 TJ.S.C. App.). 
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1 TITLE II— REGULATORY CUT-GO 

2 SEC. 201. CUT-GO PROCEDURES. 

3 (a) In General. — E xcept as provided in section 

4 101(j)(2)(A) or section 202, an agency, when the agency 

5 inahes a new rule, shall repeal mles or sets of rules of 

6 that agency classified by the Commission under section 

7 101(h)(4)(A)(ii), such that the aiimial costs of the new 

8 iule to the United States economy is offset by such re- 

9 peals, in an amount equal to or greater than the cost of 

10 the new rule, based on the regidatory cost reductions of 

1 1 repeal identified by the Connnission. 

12 (b) Ai. TER.NATnut Procedure, — ^An agency may, al- 

13 tcmativcly, repeal rules or sets of rules of that agency 

14 classified by the Connnission under section 

15 1 01 (h)(4)(A)(ii) prior to the time specified in subsection 

16 (a). If the agency so repeals such a rule or set of rales 

17 and thereby reduces the annual, inflation-adjusted cost of 

18 the rule or set of rales to the United States economy, the 

19 agency may thereafter apply the reduction in regulatory 

20 costs, based on the regulatory cost reductions of repeal 

21 identified by the Commission, to meet, in whole or in pait, 

22 the regidatoiy cost reduction required under subsection 

23 (a) of this section to be made at the time the agency pro- 

24 niLilgates a new ride. 
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1 (C‘) ACHlEVEMJiNT OE FULL NeT COST ReDUC- 

2 TICKS. — 

3 (1) Ik general. — S ubject to the provisions of 

4 paragTapli (2), an agency may offset the costs of a 

5 new iTile or sot of rales by repealing a rale or set 

6 of rules listed by the Commission under section 

7 101(h)(4)(A)(ii) that implement the same statutory 

8 authority as the new rule or set of rales. 

9 (2) LlMIT.tTTOK. — ^When using' the authority 

10 provided in paragraph (1), the agency must achieve 

11 a net reduction in costs imposed by the agency’s 

12 body of rales (including the new rale or set of rales) 

13 that is equal to or greater than the cost of the new 

14 rale or set of rales to be promulgated, including, 

15 whenever neccssai’vg bv’ repealing additional rales of 

16 the agency listed by the Comndssion under section 

17 101(h)(4)(A)(ii). 

1 8 SEC. 202. APPLICABILITY. 

19 An agency shall no longer be subject to the require- 

20 ments of sections 201 and 203 bcgimiing on the date that 

21 there is no rule or set of rales of the agency classified 

22 by the Commission under section 101 (h) ( 4) (A) (ii) that has 

23 not been repealed such that all regulatory- cost reductions 

24 identified by the Commission to be achievTible throngh re- 

25 peal have been achieved. 
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1 SEC. 203. OIRA CERTIFICATION OF COST CALCULATIONS. 

2 The AdniiriistTatoT of the Ofllee of TiifoTmatioii and 

3 Eegnilatoiy Affairs of the Office of Management and 

4 Budget shall roAew and certify the aecurucy of agency de- 

5 terminations of the costs of new niles under section 201. 

6 The eerfification shall be included in the administrative 

7 record of the relevant rulemaking by the agency promul- 

8 gating the nile, and the Administrator shall transmit a 

9 copy of the certification to Congress when it transmits the 

10 certification to the agency. 

1 1 TITLE III— RETROSPECTIVE 

12 REVIEW OF NEW RULES 

13 SEC. 301. PLAN FOR FUTURE REVIEW. 

14 Wlien an agency makes a rale, the agency shall in- 

15 chide in the final issuance of such rale a plan for the re- 

16 view of such rale by not later than 10 years after the date 

17 such rale is made. Such a review, in the ease of a major 

18 rale, shall be substantially similar to the review by the 

19 Commission under section 101(h). In the case of a rale 

20 other than a major rule, the agencyh plan for review shall 

21 include other procedures and standards to enable the 

22 agency to determine whether to repeal or amend the rale 

23 to eliminate unnecessary regxdatoiy costs to the economy. 

24 Wlienever feasible, the agency shall include a proposed 

25 plan for review of a proposed ride in its notice of proposed 

26 ralemaking and shall receive public comment on the plan. 
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1 TITLE IV— JUDICIAL REVIEW 

2 SEC. 401. JUDICIAL REVIEW. 

3 (a) Immediate Repeals. — ^ iVgtTiey eomplianec with 

4 section 101 (j) of this Aet shall be subject to judicial review 

5 under chapter 7 of title 5, United States Code. 

6 (b) Ct:t-GO Procedubes. — ^A gency compliance with 

7 title II of this Act shall be subject to judicial rerlew under 

8 chapter 7 of title 5, United States Code. 

9 (c) PlaxS for Putueb Rbvrbw. —A gency compli- 

10 aiiee with section 301 shall he subiect to judicial i-eview 

1 1 under chapter 7 of title 5, United States Code. 

12 TITLE V— MISCELLANEOUS 

13 PROVISIONS 

14 SEC. 501. definitions. 

15 In this Act: 

16 (1) Agengw. — T he term “agency” has the 

17 meaning given such term in section 5.51 of title 5, 

18 United States Code. 

19 (2) (JOAIMTSSTON. — The tenn “Commission” 

20 means the Retrospective Regulatory Review Commis- 

21 sion established under section 101. 

22 (3) ALajOK rule. — T he term “major rule” 

23 means any inle that the Administrator of the Office 

24 of Information and Regulatoiy Affairs determines is 

25 likely to impose — 
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1 (A) an annual cost on the economy of 

2 $100,000,000 or more, adjusted annually for 

3 inllatiou; 

4 (B) a major increase in costs or prices for 

5 consumers, individual industries. Federal, 

6 State, local, or tribal govcmmcnt agencies, or 

7 geographic regions; 

8 (C) significant adverse effects on competi- 

9 tion, emplo^anent, investment, productivity, in- 

10 novation, or on the ability of United States- 

1 1 based enteiprises to compete with foreign-based 

12 enterprises in domestic and export markets; or 

13 (D) significant impacts on multiple sectors 

14 of the economy. 

15 (4) Rule. — The term “imle” has the meaning 

16 given that term in section 551 of title 5, United 

17 States Code. 

18 (5) Set oe riiTjES. — The term “set of rules” 

19 means a set of rules that collectively implements a 

20 regulatoiy authority of an agency. 

21 SEC. 502. EFFECTIVE DATE. 

22 This Act and the amendments made by this Act shall 

23 take effect beginning on the date of the enactment of this 

24 Act. 
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]14th congress 
1st Session 


H. R.1155 


To fwovide for the establislunent of a process foi’ the i-eview of I'ules and 
sets of lidos, and for other puiposcs. 


IN THE HOUSE OF KEFFJdSENTATlVES 

February 27, 2015 

Mr. Smith of Missouri (for hiniself. Mr. COLLINS of Georgia, Mr, IIULTGRBN, 
Mr. Foe of Texas, Mr. GLARING. Mr. ['''RANKS of Arizona, Mr. GOOD- 
in\TTE, and Mr. LuETK-EiVLRYER) introduced the following bill; which was 
referred to the Committee on Oversi.ght and Goveimment Reform, and in 
addition to the Committee on the Judiciary, for a penod to be subse- 
quently determined by the Speaker, in each ease fur consideration of such 
pi'ovisions as fall within the jurisMction of the conmiilLee concerned 


A BILL 

To proUde for the establishment of a process for the review 
of rales and sots of rales, and for other pui’iioscs. 

1 Re it enacted hy the Senate and House of Representa- 

2 fives of the United States of America in Congress assemUed, 

3 SECTION 1. SHORT TITLE. 

4 This Act maybe cited as the ‘‘Searehiiig for and Cut- 

5 ting Rognlations that are Unnecessarily Burdensome Act 

6 of 2015” or as the “SCRUB Act of 2015”. 

7 SEC. 2. TABLE OF CONTENTS. 


Sec. 1. Short title. 
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See. 2. Table of contents. 

TITLE I— RETROSPECTIVE REOULATORY RE\TEW COMMISSION 

See. 101. In general, 

TITLE II— REGULATORY CUT-GO 

See. 201. Cnt-go procedures. 

See. 202. Applicability. 

Sec. 203. OIRA certification of cost calculations. 

TITLE 111— RETROSI^EOTIVE REVIEW OE NEW RliLES 
See. 301. Plan for fntiu’e reGew. 

titijE w— judiclvl redrew 

See. 401. Judicial reGewa 

TITLE V— MISCELLANEOUS PRO'\TSIONS 

Sec. 501. Definitions. 

Sec. 502. Effective date. 

1 TITLE I— RETROSPECTIVE REGU- 

2 LATORY REVIEW COMMIS- 

3 SION 

4 SEC. 101. IN GENERAL. 

5 (a) ESTilBLlSHMENT. — There is established a eom- 

6 mission, to be known as the “Reti’ospeetive Rejrulatoiy Ke- 

7 \’icw Conimission”, tliat shall rc’vicw miles and sets of miles 

8 in accordance wdth specified criteria to determine if a rule 

9 01 ' set of rules should be I'epealed to eliminate or reduce 

10 the costs of regulation to the economy. The Commission 

11 shall terminate on the date that is 5 years and 180 days 

12 after the date of enactment of this Act or 5 years after 

13 the date by which all Commission members’ terms have 

14 comnioneod, whiehevor is later. 

1 5 (b) Membership. — 
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1 (1) Number. — The Commission shall be com- 

2 posed of 9 members who shall be appointed by the 

3 President and confirmed by the Senate. Each mem- 

4 her shall be appointed not later than 180 days after 

5 the date of enactment of this Act. 

6 (2) Term. — T he term of each member shall 

7 commence upon the member’s confirmation by the 

8 Senate and shall extend to the date that is 5 years 

9 and 1 80 days after the date of enactment of this Act 

10 or that is 5 year's after the date bj' which all mem- 

11 hers ha,ve been confirmed by the Senate, whichever 

12 is later. 

13 (3) Appointment. — T he members of the Com- 

14 mission shall be appointed as follows: 

15 (A) Chair. - The Pi'esident shall appoint 

16 as the Chair' of the Coumrission an individual 

17 with expei'tise and experience in nilemaking, 

1 8 such as past Administrators of the Office of In- 

19 formatlr)n and itegirlatory Affairs, past chair- 

20 men of the Adnrinistr'ative Couiferenee of the 

21 United States, and other indiriduals with sirni- 

22 lar expertise and experience in rulemaking' af- 

23 fail's and the adininisti'ation of reg'ulatoi'y re- 

24 riews. 
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(B) Candidate list op members. — The 
Speaker of the House of Kepresentatives, the 
Minority Leader of the House of Representa- 
tives, the Majority Loader of the Seimte, and 
the Minority Leader of the Senate shall each 
present to the President a list of candidates to 
be members of the Commission. Such can- 
didates shall be indiHduals learned in mle- 
making' affairs and, preferably, administration 
of regulatoiy reviews. The President shall ap- 
point 2 memlxsrs of the Commission from each 
list proHded under this subparagraph, subject 
to the provisions of subparagraph (C). 

(C) Resubmission op candidate. — The 
President mav" request from the presenter of 
the list under subparagTaph (B) a new list of 
one or more candidates if the President — 

(i) determines that any candidate on 
the list presented pursuant to subpara- 
graph (B) does not meet the qualifications 
specified in such subparagraph to be a 
member of the Commission; and 

(ii) certifies that detennination to the 
congressional officials specified in subpara- 
graph (B). 


25 
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1 (c) Powers and Authorities of the Commis- 

2 SION. — 

3 (1) Meetings, — The Commission may meet 

4 \\4icn, whore, and as often as the Commission deter- 

5 mines appropriate, except that the Commission shall 

6 hold public meeting's not less than twice each yeai'. 

7 All meeting's of the Commission shall be open to the 

8 public. 

9 (2) Hearings. — In addition to meetings held 

10 under paragi'aph (1), the Commission may hold 

1 1 hearings to conaid(;r issues of fa,(*t or law relevant to 

12 the Commission’s work. Any hearing held by the 

13 Commission shall be open to the public. 

14 (3) Agci<]SS to ixfor.uation. — T he Commis- 

15 sion may secure directly from any agency informa- 

16 tiou and documents necessai'v to enable the Commis- 

17 sion to carry out this Act. Upon request of the Chair 

18 of the Commission, the head of that agency shall 

19 furnish that information or document to the Com- 

20 mission as soon as possil>le, but not later than two 

21 weeks after the date on which the request was made. 

22 (4) Subpoenas. — 

23 (A) In general, — The Commission may 

24 issue subpoenas requiring the attendance and 

25 testimony of witnesses and the production of 
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1 any eAddence relating to the duties of the Coin- 

2 mission. The attendance of wtnesses and the 

3 production of e^iddenee may be required from 

4 any plane within the United States at any des- 

5 ignated place of hearing \Uthin the United 

6 States. 

7 (U) UaHAIRK to obey a SUBFOIWA. — Tf a 

8 person refuses to obey a subpoena issued under 

9 subparagTaph (A), the Commission may apply 

10 to a United States district court for an order 

1 1 requiring that person to appear IxTore the Com- 

12 mission to give testimony, produce evidence, or 

13 both, relating to the matter under investigation. 

14 The application maybe made \rithin the judicial 

15 district where the hearing is conducted or where 

16 that person is found, I’esides, or ti’arisacts busi- 

17 ness. Any failure to obey the order of the court 

18 may bo punished by the court as civil contempt. 

19 (G) Seeytce of subpoenas. — The sub- 

20 poenas of the Commission shall be served in the 

21 manner prorided for subpoenas issued by a 

22 United States district court under the Federal 

23 Rules of Civil Procedure for the United States 

24 district courts. 
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1 (D) SsmaCE op process. — ^All process of 

2 any court to which application is made under 

3 subparagraph (B) maj^ be seiwed in the judicial 

4 district in which the person required to bo 

5 seiwed resides or may be found. 

6 (d) Pay and Traa'el Expenses. — 

7 (l)P.AY. — 

8 (A) Members. — Each member, other than 

9 the Chair of the Commission, sliall be paid at 

10 a rate equal to the daily equivalent of the min- 

1 1 imiim annual ratx; of basic pay payabk; for level 

12 W of the Executive Schedule under section 

13 5315 of title 5, United States Code, for each 

14 day (including travel time) during which the 

15 member is engaged in the actual performance of 

16 duties vested hi the Commission. 

17 (B) Chair, — T he Chair shall be paid for 

18 each day rofeired to in subparagraph (A) at a 

19 rate equal to the daily equivalent of the min- 

20 imuiii annual rate of basic pay payable for level 

21 ITT of the Executive Schedule under section 

22 5314 of title 5, United States Code. 

23 (2) TRAtiEL EXPENSES. — Members shall receive 

24 travel exjienses, including per diem in lieu of subsist- 
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1 ence, in accordance with sections 5702 and 5703 of 

2 title 5, United States Code. 

3 (e) Director of Staff. — 

4 (1) GENBPniL. — The Commission shall op- 

5 point a Director. 

6 (2) Pay. — The Director shall be paid at the 

7 rate of basic pay payable for level V of the Execntive 

8 Schedule under section 5316 of title 5, United 

9 States Code. 

10 (f) Starf. — 

11 (1) In OEKERitL. — Subject to paragraph (2), 

12 the Director, with the approval of the Commission, 

13 may appoint, fix the pay of, and terminate addi- 

14 tional personnel. 

15 (2) Limitations on appointment.— T he Di- 

16 r'ector may make such appiointinents without regard 

17 to the proUsions of title 5, United States Code, gov- 

18 orning appointments in the competitive seixico, and 

1 9 any personnel so appointed may be paid without re- 

20 gard to the provisions of chapter 51 and subchapter 

21 ITT of chapter 53 of that title relating to classifica- 

22 tion and General Schedule pay rates, except that an 

23 individual so appointed may not receive pay in ex- 

24 cess of the annual rate of basic pay payable for GS- 

25 15 of the General Schedule. 
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1 (3) AGENCJY assistance. — PolloTOng consulta- 

2 tion with and upon request of the Chair of the Coin- 

3 mission, the head of any agency may detail any of 

4 the porsoniiel of that, agency to the Commission to 

5 assist the Commission in cari^dng out the duties of 

6 the Commission undei' this Act. 

7 (4) GAO AND OIRA ASSISTANCE. — The Comp- 

8 troller General of the United States and the Admin- 

9 istrator of the Office of Information and Kegulatory 

10 Affairs shall proGde assistance, including the detail- 

11 ing- of employees, to the Commission in aeeoi'danee 

12 with an agreement entered into with the Commis- 

13 sion. 

14 (5) Assistance kroivi other PARTiits. — Con- 

15 gress, the States, municipalities, federally recognized 

16 Indian tribes, and local governments may provide as- 

17 sistaiice, including the detailing of employees, to the 

18 Commission in aecorda,nee with an agreement en- 

19 tered into with the Commission. 

20 (g) Other Aittitoeity. — 

21 ( 1 ) Experts and consijtjTants. — The Com- 

22 mission may procure hy contract, to the extent funds 

23 are available, the tempoi’aiy or intermittent services 

24 of exjterts or consultants pursuant to section 3109 

25 of title 5, United States Code. 
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1 (2) I'^OPERTY. — The Coniiiiission may lease 

2 space and acquire personal property to the extent 

3 funds are available. 

4 (h) Duties of the Commission. — 

5 (1) In general.— The Commission shall con- 

6 duct a review of the Code of Federal Eegulations to 

7 identify rules and sets of rules that collectively ini- 

8 plement a regulatniy program that should be re- 

9 pealed to lower the cost ol‘ regulation to the econ- 

10 omy. The Commission shall give priority in the re- 

11 view to rules or s<;ta of nilcis that arc major rules 

12 or include major rules, have been in effect more than 

13 15 years, impose paperwork burdens that could be 

14 reduced substantially 'without significantly dimin- 

15 ishing regulatory effectiveness, impose disproportion - 

16 ately high costs on entities that qualify as small en- 

17 titles within the meaning of section 601(6) of title 

18 5, United States Code, or could be strengthened in 

19 their effectiveness 'while reducing regulator}’ costs. 

20 The Conmussion shall have as a goal of the Coimnis- 

21 sion to achieve a reduction of at least 15 percent in 

22 the cumulative costs of Federal regulation with a 

23 minimal reduction in the overall effectiveness of such 

24 regulation. 
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1 (2) Nature of review. — To identify which 

2 rales and sets of rales should be repealed to lower 

3 the cost of regulation to the economy, the Commis- 

4 sion shall apply the following criteria: 

5 (A) Wliether the original purpose of the 

6 rule 01 ' set of rules was achieved, and the ixde 

7 or set of rules could be repealed without signifi- 

8 cant recuiTence of adverse effects or conduct 

9 that the nile or set of rules was intended to 

10 prevent or reduce. 

11 (B) Wliether the implementation, compli- 

12 aiiee, administration, enforcement or other costs 

13 of the rule or set of rales to the economy are 

14 not justified by the benefits to society within 

15 the United States produced by the expenditure 

16 of those costs. 

17 (G) Wiether the rale or set of rales has 

18 been rendered unnecessaiy or obsolete, taking 

19 into consideration the length of time since the 

20 I'ule was made and the degree to wtiich tech- 

21 nology, cconoTTiie conditions, market practices, 

22 or other relevant factors have changed in the 

23 subject area affected by the rale oi’ set of rules. 
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(D) AA'liether the rule or set of rules is in- 
effective at aeliie\ing the purposes of the rule or 
set of rules. 

(E) AVhether the nile or set of rales over- 
laps, duplicates, or conflicts with other Federal 
r'ules, and to the extent feasible, with State and 
local governmental rules. 

(It) AAfliether the rale or set of rales has 
excessive compliance costs or is otheravise exces- 
sively burdensome, as compared to alternatives 
that — 

(i) specify performance objectives 
rather than conduct or manners of compli- 
ance; 

(ii) establish economic incentives to 
encourage desired behavior; 

(iii) provide information upon which 
choices can bo made by the public; 

(iv) incorjtorate other innovative alter- 
natives rathei' than agency actions that 
specify conduct or manners of compliance; 
or 

(v) could in other ways substantially 
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1 (G) Wietlier the rule or set of rules inhib- 

2 its innovation in or gTowhli of the United States 

3 economy, such as by impeding the introduction 

4 or use of safer or equally safe technologj^ that 

5 is newer or more efficient than technology' re- 

6 quired by or permissible undei' the ride oi' set 

7 of rules. 

8 ( H ) 'Whether or not the rule or set of rules 

9 harms competition wdthin the United States 

10 economy or the international economic com[)eti- 

11 tiveness of (niterpriscs or entities baaed in the 

12 United States. 

13 (I) Such other criteria as the Commission 

14 clerises to identify rules and sets of rules that 

15 can be repealed to eliminate or reduce unneces- 

16 sarily burdensome costs to the United States 

17 economy, 

18 131 Methodology for EEtTEW. — The Com- 

19 mission shall establish a methodology for (‘onducting 

20 the i-eview (including an overall review and discrete 

21 Fcricws of portions of the Code of Federal Rcgula- 

22 tions), identifying rules and sets of mles, and 

23 classifying rules under this subsection and publish 

24 the terms of the methodology in the Federal Reg- 

25 ister and on the website of the Commission. The 
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Commission may propose and seek public comment 
on the methodologt’ before the methodology is estab- 
lished. 

(4) Classification op eijles and sets op 
KULBS. — 

(A) Ix GBNEKAL. — ^iVfter completion of any 
reAew of rules or sets of mles under paragraph 
(2), the Commission shiill classify each i-nle or 
set of mles identified in the review to (pialify 
for recommended repeal as either a rule or set 
of rulers — 

(i) on which immediate action to re- 
peal is recommended; or 

(ii) that should be eligible for repeal 
under regxdatoiy cut-go procedures under 
title II. 

(B) Decisions by majority. — Each deci- 
sion by the Commission to identity a nilc or set 
of rales for classification under this paragraph, 
and each decision whether to classify the rule oi' 
set of rales under clause (i) or (ii) of subpara- 
graph (A), shall be made by a simple majority 
vote of the Commission. No such vote shall take 
place until after all members of the Commission 
have been confirmed by the Senate. 
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(5) Initiation op reanbw by other per- 
sons, — 

(A) In GENERiUj. — The Commission may 
also oondiiet a rmdcw under paragraph (2) of, 
and, if appropriate, classify under paragraph 
(4), any rule or set of I'ules that is submitted 
for re\'iew to the Commission by — 

(i) the President; 

(ii) a Member of Congress; 

(iii) any officei' or employee of a Fed- 
eral, State;, l()(‘al or tribal government, or 
regional governmental body; or 

(iv) any member of the public. 

(B) Form op submission. — A submission 
to the Commission under this paragraph 
shall — 

(i) identify the specific nile or set of 
nilcs submitted for re’idew; 

(ii) proeide a statement of evidence to 
demonstrate that the rule or set of rules 
qualifies to be identified for repeal under 
the criteria listed in paragimph (2); and 


25 
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Commission’s reiiew, including a state- 
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1 ment of the submitter’s interest in the 

2 matter. 

3 (C) Public AViiiLiiBiLiTY. — The Commis- 

4 sion shall make each submission received under 

5 this paragi’aph available on the website of the 

6 Commission as soon as possible, but not later 

7 than 1 week after the date on which the sub- 

8 mission was received. 

9 (i) Notices and Kepoets op the Commission. — 

10 ( 1 ) Notices op anj> be poets on activi- 

1 1 TIES. — Th(i Commission shall publish, in tlie Fcsdcral 

12 Kegister and on the website of the Commission — 

13 (A) notices in advance of all public meet- 

14 ings, bearings, and classifications under snb- 

15 section (h) informing the public of the basis, 

16 purpose, and procedures for the meeting, heai- 

17 ing, or classification; and 

18 (B) reports after the conclusion of any 

19 public nieeting, hearing, or classification under 

20 subsection (h) summarizing iu detail the basis, 

21 puT’posc, and substance of the meeting, hearing, 

22 or classification. 

23 (2) Annilvl eepoets to coxgkess. — Each 

24 year, beginning on the date that is one year after 

25 the date on which all Commission members have 
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1 been confirmed by the Senate, the Commission shall 

2 submit a report simultaneously to each House of 

3 Congress detailing the aetmties of the Commission 

4 for the previous year, and listing all rules and sets 

5 of rules classified under subsection (h) during that 

6 year. For each rule or set of rules so listed, the 

7 Commission shall — 

8 (A) identify the agencj- that made the nile 

9 or set of rides; 

10 (B) identify the annual cost of Ihe nde or 

11 set of rTil(;s to the United States economy and 

12 the basis upon which the Commission identified 

13 that cost; 

14 (C) identify whether the rule or set of rules 

15 was classified under clause (i) or clause (ii) of 

16 subsection (h)(4)(A); 

17 (D) identify the criteria under subsection 

18 (h)(2) that caused the classification of the rule 

19 or set of mles and the basis upon which the 

20 Commission determined that those ciiteria were 

21 met; 

22 (E) for each rule or set of rules listed 

23 undei' the ciiteiia set forth in subparagraplis 

24 (B), (T)), (F), (G), or (H) of subsection (h)(2), 

25 or other criteria established bj^ the Commission 
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1 under subparagraph (I) of such subsection 

2 under which the Commission evaluated alter- 

3 natives to the inle or set of rales that could 

4 load to lower regulatoiy eosts, identify alter- 

5 natives to the rule or set of rules that the Com- 

6 mission recommends the agency consider as re- 

7 placements for the rale or set of rales and the 

8 basis on which the Commission rests the ree- 

9 omrnendations, and, in identifying sucJi alter- 

10 natives, emphasize alternath’es that vill achieve 

11 regulatoiy effectiveness at the lowest cost and 

12 with the lowest adverse impacts on jobs; 

13 (F) for each rale or set of rales listed 

14 under the criteria, set forth in subsection 

15 (h)(2)(E), the other Federal, State, or local 

16 governmental rules that the Commission found 

17 the rale or set of rales to overlap, duplicate, or 

18 confliet with, and the basis for the findings of 

19 the Commission; and 

20 (G) in the case of each set of rules so list- 

21 cd, analyze whether Congi’css should also cou- 

22 sider repeal of the statutoiy authority imple- 

23 inented by the set of rules, 

24 (3) Final rkpOkt. — Not later than the date 

25 on which the Commission members’ appointments 
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1 expire, the Commission shall submit a final report 

2 simultaneously to each House of Congi-ess summa- 

3 rizing- all actirtties and recommendations of the 

4 Commission, including a list of all rales or sets of 

5 rules the Commission classified under clause (i) of 

6 subsection (h)(4)(A) for- immediate action to repeal, 

7 a separate list of all rales or sets of rules the Com- 

8 mission classified under clause (ii) of subsection 

9 (h)(4)(A) for repeal, and with regard to eac-li rule or 

10 set of rales listed on either list, the information de- 
ll scribed in subparagraphs (A) through (F) of sub- 

12 section (h)(2). This report may be included in the 

13 final annual report of the Coniiiiission under para- 

14 graph (2) and may include the Commission’s rec- 

15 ommendation whether the Commission shoidd be re- 

16 authorized by Congress. 

17 !j) Eepeal of Kegulations; Congee ssionaij 

1 8 Consideration op Commission Reports. — 

19 (1) In GENEEAL. — Subject to paragraph (2) — 

20 (A) the head of each agency with authoi-ity 

21 to repeal a rule or set of rules classified by the 

22 Commission under subsection (h)(4)(A)(i) for 

23 immediate action to repeal and newly listed as 

24 such in an annual or final report of the Com- 

25 mission under paragTaph (2) or (3) of sub- 
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1 section (i) shall repeal the rule or set of rules 

2 as recommended bj" the Commission within 60 

3 days after the enactment of a joint resolution 

4 under paragraph (2) for approval of the ree- 

5 ommendations of the Commission in the report; 

6 and 

7 (Tl) the head of each agency with authority 

8 to repeal a nile or set of niles classified by the 

9 Commission under subsection (h)(4)(A)(ii) for 

10 repeal and newly listed as such in an annual or 

1 1 final report of the Commission under paragraph 

12 (2) or (3) of subsection (i) shall repeal the rule 

13 or set of rales as recommended by the Commis- 

14 sion pursuant to section 201, following the en- 

15 actment of a joint resolution under paragraph 

16 (2) for approval of the recommeudatioiis of the 

17 Conunission in the report. 

18 (2) Congee ssiONAi. APPROVAL. — 

19 (A) In general. — No head of an agency 

20 descilbed in paragraph (1) shall be required by 

21 this Act to earrj- out a, repeal listed by the 

22 Commission in a report transmitted to Congress 

23 undei' paragraph (2) oi‘ (3) of subsection (i) 

24 until a joint resolution is enacted, in aeeordanee 

25 with the provisions of subparagraph (B), ap- 
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proving such recommendations of the Commis- 
sion for repeal. 

(B) Terms of the resolution. — For 
pill-poses of paragraph (A), the term ‘‘joint res- 
olution” means only a joint resolution which is 
introduced after- the date on which the Commis- 
sion transmits to the Congi-ess under paragraph 
('21 or (8) of subsection (i) the report con- 
taining the recommendations to which the reso- 
lution pertains, and — 

(i) wliich does not have a preamble; 

(ii) the matter after the resolving 
clause of which is only as follows: “That 
Congress appi'oves the recommendations 
for repeal of the Retrospective Reg-ulatoiy 
Review Commission as submitted by the 

Commission on ”, the blank 

space being filled in with the appropriate 
date; and 

(iii) the title of wiiieh is as follows: 
“Approving recommendations for repeal of 
the Retrospective Regulatory- Review Com- 
mission.”. 

(3) RitlSSLIA.XCl'l 01- RULES. — 
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1 (A) No substantiaijjY simii^ik rule to 

2 BE REISSUED, — rale that is repealed under 

3 paragi-aph (1) or section 201 may not be re- 

4 issued in substantially the same form, and a 

5 new rale that is substantially the same as such 

6 a rule may not be issued, unless the I'eissued oi' 

7 new' rale is specificaliy authohzed by a la^v eii- 

8 acted alter the date of the joint resolution ap- 

9 proAng the Commission’s recommendation to 

10 repeal the original rule. 

11 (B) Agency to enst:'ee aa^oidance op 

12 SIMILAR DEFECTS, — ^Aii agency, in making any 

13 new rale to implement statutoiy authority pre- 

14 Aously implemented by a rule repealed under 

15 paragraph (1) or section 201, shall ensure that 

16 the new rule does not result in the same ad- 

17 verse effects of the repealed rale that caused 

18 the Commission to recommend to Congress the 

19 latter’s rei)eal and will not result in new' adverse 

20 effects of the kind described in the criteria 

21 specified in or under subsection (li). 

22 (k) Authorization of Appropriations. — 

23 (1) In GENEILVL. — There are authorized to be 

24 appropriated such sums as may be necessary to the 
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1 Commission to cany out this Act. not to exceed 

2 $30,000,000. 

3 (2) AViVlliABiLlTY. — ^Any snms appropriated 

4 under the anthoi-ization contained in this section 

5 shall remain available, without fiscal year limitation, 

6 until the earlier of the date that such sums are ex- 

7 pended or the date of the termination of tire Coin- 

8 mission. 

9 (1) Website. — 

10 (1) In general. — The Coniniission shall estab- 

1 1 lish a public website that — 

12 (A) uses current information technology to 

13 make records available on the rvebsite; 

14 (T>) pi’orides infonnation in a standard 

15 data format; and 

16 (C) receives and publishes public coin- 

17 merits. 

18 ( 2 ) Pttbijshing of INFOERLATTON. — ^rVny infor- 

19 rnation required to be made available on the website 

20 established pur'suant to this Act shall be published 

21 in a timely manner and shall be accessible by the 

22 public on the website at no cost. 

23 (3) Kecord op public meetings .:\nd pteae- 

24 IXGS. — All reeor'ds of public meetings and hearings 

25 shall be published on the website as soon as possible, 
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1 but not later than 1 week after the date on which 

2 such public meeting or hearing occurred. 

3 (4) Public comments. — The Commission shall 

4 publish on the website all public comments and anb- 

5 missions. 

6 (5) Notices. — The Commission shall publish 

7 on the website notices of all public meetings and 

8 hearings at least one week before the date on which 

9 such public meeting or hearing occurs. 

10 (ni) Apflicaiulity of tub Fbdbralj .-CuvisoiiY 

1 1 Committee Act. — 

12 (1) In general. — Except as otheirvise pro- 

13 wded ill this Act, the Commission shall be subject to 

14 the prowsions of the Federal Adwsorj' Committee 

15 Act (5 U.S.C. App.). 

16 (2) i\L)\TSORY' COMMITTEE MA NAGEMENT OFFI- 

17 CEE. — The Coniniission shall not be subject to the 

18 control of any Advisorj^ Committee Management Of- 

19 ficer designated under section 8(1))(1) of the Federal 

20 Advisory Committee Act (.5 U.S.C. App.). 

21 (.3) Subcommittee. — Any subcommittee of the 

22 Commission shall be treated as the Commission for 

23 purposes of the Federal Advisory Committee Act (5 

24 U.S.C. App.). 
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1 (4) Charter. — T he enactment of the SCRUB 

2 Act of 2015 shall be considered to meet the require- 

3 nieiits of the Conmiission under section 9(e) of the 

4 Federal AdUsory Committee Act (5 TJ.S.C. App.). 

5 TITLE II—REGULATORY CUT-GO 

6 SEC. 201. CUT-GO PROCEDURES. 

7 (a) Tn Gexeral. — E xcept as provided in section 

8 101(j)(2)(A) or section 202, an agency, when the agency 

9 makes a new nile, shall repeal rales or sets of rules of 

10 that agency classified by the Commission under section 

11 101(h) (4)(A)(ii), such that the annual costs (if the mw 

12 rule to the United States economy is offset by such re- 

13 peals, in an amount equal to or greater than the cost of 

14 the new rale, based on the regidatoiy cost reductions of 

15 repeal identified by the Commission. 

16 (b) Alternative Procedure. — ^An agency may, al~ 

17 tematively, repeal rales or sets of rales of that agency 

18 classified by the Commission under section 

19 1 01 (h)(4)(A)(ii) prior to the time specified in subsection 

20 (a). If the agency so lepeals such a rule or set of rules 

21 and thereby reduces the annual, inflation-adjusted cost of 

22 the rale or set of rules to the United States economy, the 

23 agency may theieaftei' apply tlie reduction in regulatory 

24 costs, based on the regdatoiy cost reductions of repeal 

25 identified by the Commission, to meet, in whole or in part, 
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1 the regulatoiy cost reduction required under subsection 

2 (a) of this section to be made at the time the agency pro- 

3 mulgates a new rule. 

4 (c) Aohiba^ment op Full Net Cost Rbduo- 

5 TIONS. — 

6 (1) In general. — Subject to the provisions of 

7 paragraph (2), an agency may offset the costs of a 

8 new nile or set of niles by repealing a nile or set 

9 of rules listed by the Cotnmission under section 

10 101 (h)(4)(A)(ii) that implement the same statutoiy 

1 1 authority as the now rale or sot of rales. 

12 (2) Limitation. — ^Wlien using the authority 

13 proAded in paragi-aph (1), the agency must achieve 

14 a net reduction in costs imposed by the agency’s 

15 body of rales (including the new rule or set of rules) 

16 that is equal to or greater’ than the cost of the new 

17 nile or set of loiles to be promulgated, including, 

18 whenever necessary, by repealing additional rules of 

19 the agency listed ly the Commission under section 

20 101(h)(4)(A)(ii). 

21 SEC. 202. APPLICABILITY. 

22 An agency shall no longer be subject to the require- 

23 merits of sections 201 and 203 beginning on the date that 

24 thei’e is no rule or set of rales of the agency classified 

25 by the Commission under section 101(h) (4)(A)(ii) that has 
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1 not been repealed such that all regulatory cost reductions 

2 identified by the Commission to be achievable through re- 

3 peal have been achieved. 

4 SEC. 203. OIRA CERTIFICATION OF COST CALCULATIONS. 

5 The Administrator of the Office of Information and 

6 Kegulatory Affair-s of the Office of Management and 

7 Ttndget shall reOew and certily the accuracy of agency de- 

8 terminations of the costs of new niles under section 201. 

9 The certification shall be included in the administrative 

10 I'ecord of the relevant iiileniaking liy the agency promiil- 

11 gating the rule;, and the Administrator shall transmit a 

12 copy of the certification to Congress when it transmits the 

13 certification to the agency. 

14 TITLE III-— RETROSPECTIVE 

15 REVIEW OF NEW RULES 

16 SEC. 301. PLAN FOR FUTURE REVIEW. 

17 Wlien an agency makes a rule, the agency sha.ll in- 

18 elude in the final issuance of such nile a plan for the ro- 

19 rtew' of such rule by not later than 10 years after the date 

20 such rule is made. Such a review, in the case of a inajoi’ 

21 toIc, shall be substantially similar to the rertew’ by the 

22 Commission under section 101(h). In the case of a rule 

23 othei" than a major rule, the agency’s plan for i-eview shall 

24 include other procedures and standards to enable the 

25 agency to determine whether to repeal or amend the rule 
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1 to eliminate uimecessary regiilatoiy costs to the economy. 

2 Whenever feasible, the agency shall include a proposed 

3 plan for review of a proposed rule in its notice of propiosed 

4 rulemaking tond shall receive public comment on the plan. 

5 TITLE IV—JUDICIAL REVIEW 

6 SEC. 401. JUDICIAL REVIEW. 

7 (a) Tmm 1']1)I.4T1<: TtEPE.'iLS. — Agene;v’ compliance with 

8 section 1 0 1 (j) of this Act shall be subject to judicial re\'iew 

9 under chaptei" 7 of title 5, United States Code. 

10 (b) Cu'P-Go PllOCEDLiEES. — Agency compliance with 

1 1 title; II of this Act shall Ik; snbjec't to judicial review und(;r 

12 chapter 7 of title 5, United States Code. 

13 (c) Plans foe Futuee EcnEW. — ^Ag-eney compli- 

14 ance with section 301 shall be subject to judicial rewew 

15 under chapter 7 of title 5, United States Code. 

16 TITLE V—MISCELLANEOUS 

17 PROVISIONS 

1 8 SEC. 501. DEFINITIONS. 

1 9 In this Act: 

20 (1) Agency. — The tenn “agency” has the 

21 meaning given such term in section 551 of title 5, 

22 United States Code. 

23 (2) Commission. — T he term “Commission” 

24 means the Retrospective Regulatory ReUew Commis- 

25 sion established under section 101. 
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1 (3) 1'L4J0R rule. — The term “major rule” 

2 means any rule that the Administrator of the Office 

3 of Information and Ee^ilatoiy Affairs determines is 

4 likely to impose — 

5 (A) an annual cost on the economy of 

6 $100,000,000 or more, adjusted annually for 

7 inflation; 

8 (I>) a major increase in costs or prices for 

9 consumers, indhddual industries, Federal, 

10 State, local, or tribal government agencies, or 

1 1 geographic regions; 

12 (C) significant adverse effects on eompeti- 

13 tioii, employment, investment, productivity, in- 

14 novation, or on the ability of United States- 

15 based enterprises to compete with foreign -based 

16 enterprises in domestic and export markets; or' 

17 (1)1 significant impacts on multiple sectors 

1 8 of the economy. 

19 (4) Rule. — T he term “rule” has the meaning 

20 giverr that term in sectioir 551 of title 5, United 

21 States Code. 

22 (5) Set of rules. — The term “set of rules” 

23 means a set of r-ules that collectively hnplenrents a 

24 regulatory author-ity of an agency. 
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1 SEC. 502. EFFECTIVE DATE. 

2 This Act and the amendments made by this Act shall 

3 take effect beginning on the date of the enactment of this 

4 Act. 


C 


•HR 1155 III 


o 



